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No. 12,830 

APPELLANT’S STATEMENT OF QUESTIONS PRESENTED 

1. The question is whether the Plaintiff below can sue a foreign 
corporation in the District of Columbia and effect good service by service 
on a director of said foreign corporation while the director is a resident 
of the District of Columbia and actively participating in affairs of the 
corporation in the District of Columbia. 

2. The question is whether a resident of the District of Columbia, 
the Plaintiff below, can maintain a suit for personal injuries sustained 
through negligence of the defendant foreign corporation while the plaintiff 
was a paying patron at the establishment of the defendant foreign corporation 
in the State of Maryland. 

3. The question is whether the court below erred in not allowing 
Plaintiff to offer proof that the foreign corporation was ’’doing business” 
in the District of Columbia upon two occasions; the hearing of defendant 
to quash service of process and then upon the motion of Plaintiff for a re¬ 
hearing, in light of the affidavit attached to the defendant’s motion to quash 
process, noting a fact which appellant here challenged but had no opportunity 
to expound on the merits of challenge, namely that the corporation was 
indeed doing business in the District of Columbia, 



(ii) 

INDEX 


Page 


Jurisdictional Statement. 1 

Statement of the Case. 2 

Statutes Involved . 3 

Summary of Argument. 5 

Argument. 7 

Conclusion.21 

CASES CITED 

DeLoach v. Crowley’s 

(CCA 5) 128 F. 2d 378 19 

Frene v. Louisville Cement Co. 1943 

134 F. 2d 511, 77 App. D. C. 129. 15, 16 

Frink v. Erickson 

CCA Mass. 20 F. 2d 707. 12 

Goetze v. Interlake SS Co. 

DC N. Y. 47 F. 2d 753 11,18 

Hyde v. Stone 

20 How. 170 .11 

International Shoe Co. v. Lovejoy 1934 

219 Iowa 204, 257 N.W. 576 . 15 

Junk v. R. J. Reynolds Tob. Co. 

D. C. Va. 24 F. Supp. 716 . 9, 10, 11 

Leader Pub. Co. v. Grant Trust 

108N.E. 121.17 

Leimer v. State Mutual Life Assur. Co. 

(CCA 8) 108 F. 2d 302 19 

Lewis v. Am. Savings etc. Assn. 

73N.W. 79$ 98 Wise. 203 . 18 

Lynch v. Sapiro 

117 N.J. Eq. 485, 176 A. 327 . 16 

Mass. Bonding and Ins. Co. v. Concrete Steel Bridge, etc. 

CCA W. Va. 37 F. 2d 695 . 10 

O’Loughlinv. O’Loughlin 

6 N.J. 170, 78 A. 2d 68.17 




















(iii) 


Page 

Philadelphia and Reading Railway Co. v McKibben 

243 U.S. 264, 265, 37 S. Ct. 280, 61 L. Ed 710 13 

Pierce v. Hill 

7 P. 2d 201, 109 Cal. App. 749 . 18 

Smyth v. Ames 

169 U.S. 466, 516, 18S.Ct. 418 

(42 L. Ed. 819).11 

Wannamaker v. Edisto Nat. Bank, etc. 

CCASC 62 F. 2d 696 . 18 

Webb v. Duvall (1940) 

177 Md. 592, 11 A. 2d 446 . 14 

Whitaker v. MacFadden Publications 

70 App. D. C. 165.13 

STATUTES AND RULES 
District of Columbia Code 

Title 11, Sec. 306 . 3 

Title 13, Sec. 103. 3, 7, 12-13, 16 

Title 13, Sec. 301. 3 

U. S. C. A., 28 U. S. C. A. Sec. 777. 

R. S. Sec. 954 . 4, 11 

Federal Rules of Civil Procedure 

Rule 4 (d) (3) (7) . 20 

Rule 8 (f). 4, 19 














1 


UNITED STATES COURT OF APPEALS 
For The District of Columbia Circuit 


No. 12,830 


JOSEPHS. GRIMES 


vs. 


Appellant 


, MARYLAND STATE FAIR, INC. 

Appellee. 


BRIEF FOR APPELLANT 


JURISDICTIONAL STATEMENT 

Plaintiff, Joseph S. Grimes, a bona fide resident of the District of 
Columbia, filed a timely action in the United States District Court for the 
District of Columbia against Maryland State Fair, Inc., operators of the 
Laurel Race Track at Laurel, Maryland, for negligence in failing to keep 
the establishment in a safe condition, the lack of which caused the Plaintiff 
to slip on a frankfurter, and roll, left on the ground near the grandstand, 
inside the track property, carelessly and without regard for the Plaintiffs 
safety, which resulted in Plaintiff sustaining a fractured right leg. And 
further, the action is based on the negligent and careless condition the 
Plaintiff was treated by the track employees after the injury was sustained 
All of the above occurred on April 12, 1952, while plaintiff was a paying 
patron, invitee-guest at the defendant's track. 

The amount involved is $25, 000. 00, exclusive of costs and is brought 
in the United States District Court for the District of Columbia because the 
amount involved is in excess of $3, 000. 00, exclusive of costs and the case 
filed here because of the diversity of citizenship between the parties. 
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A director of the foreign corporation was served in the District of 
Columbia, said director residing here and carrying on his own business 
here, after Plaintiff determined that the corporation was doing business in 
the District of Columbia. Answer was filed by defendant in form of motion 
requesting that service be quashed because it contended it was not doing 
business in the District of Columbia and therefore not amenable to service 
here. 

After hearing argument in open court, the C ourt sustained the 
defendant's motion and ordered the service quashed; denied plaintiff's 
motion to set aside defendant's motion and denied plaintiff's motion for 
rehearing to prove further that defendant was doing business in the District 
of Columbia and therefore amenable to service in the manner made. 

On June 27, 1955, Order denying plaintiff's motion for rehearing 
was made part of the record and plaintiff filed a timely notice of appeal 
to this Court. 

STATEMENT OF THE CASE 

The only proceedings had before the U nited States District Court for 
the District of Columbia was the hearing on defendant's motion to quash 
service of process claiming that said defendant was not doing business in 
the District of Columbia. The answer to the defendant's motion was filed 
in a form requesting that the defendant's motion be denied since plaintiff 
was prepared to prove that defendant was doing business in the District of 
Columbia and therefore amenable to service here. The? plaintiffs motion 
to quash was granted and defendant’s motion was denied. A motion for re¬ 
hearing was filed by plaintiff seeking to again prove, with more evidence, 
that defendant was doing business in the District of Columbia and therefore 
amenable to service here and that the service made was good service in the 
first instance. The re-hearing was summarily denied. 
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STATUTES INVOLVED 

DISTRICT OF COLUMBIA CODE, 1951 - Title 13, Section 103 
(24:373). Service on Foreign Corporations. 

"In actions against foreign corporations doing 
business in the District of Columbia all process may 
be served on the agent of such corporation or person 
conducting its business, or, in case he is absent and 
cannot be found, by leaving a copy, at the principal 
place of business in the District, or, if there be no 
such place of business in the District, by leaving 
same at the place of business or residence of such 
agent in said District, and such service shall be 
effectual to bring the corporation before the court. 

tT When a foreign corporation shall transact busi¬ 
ness in the District without having any place of business 
or resident agent therein, service upon any officer or 
agent or employee of such corporation in the District 
shall be effectual as to suits growing out of contracts 
entered into or to be performed, in whole or in part, 
in the District of Columbia or growing out of a tort, 
committed in the said District. ” (Mar. 3, 1901, 

32 Stat. 544, ch. 1329; Feb. 1, 1907, 34 Stat. 874, 
ch. 445.) 

DISTRICT OF COLUMBIA CODE, 1951 - Title 13-301 (24:61). Writs, 
pleadings, and other papers amenable at any stage, on terms - 
supple mental. or substituted affidavits permitted. 

"In all judicial proceedings the court, justice or 
judge, or before whom, the cause shall be pending shall 
have the power upon such terms as shall seem best, at 
any stage of the case, to allow amendments of writs, 
pleadings, or other papers in the cause and to allow 
supplemental or substituted affidavits to be filed. " 

(Mar. 3, 1901, 31 Stat. 1252, ch. 854, Sec. 309; 

June 30, 1902, 32 Stat. 530, ch. 1329.) 

DISTRICT OF COLUMBIA CODE, 1951 - Title 11, Sec. 306 (18:44) 
General Jurisdiction. 

"Said Court (except as otherwise provided in 
this title) shall have cognizance of all crimes and 
offenses committed within said District and of all 
cases in law and equity between parties, both or 
either of which shall be resident or found within said 
District and also of all actions or suits of a civil 
nature at common law or in equity, in which the 
United States shall be plaintiffs or complainants; and 
of all seizures on land or water, and all penalties 


I 
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and forfeitures made, arising or accruing under the 

laws of the United States. " (R. S. D. C. Sec. 763; 

Feb. 27, 1877, 19 Stat. 253, ch. 69, Sec. 2.) 

28 U. S. C. A., Sec. 77, R. S., Sec. 954. 

STATEMENT OF POINTS 

The points upon which appellant relies are as follows: 

I 

The Court erred in dismissing the action because Plaintiff complied 
with the District of Columbia Code as to process of service on a proper 
representative of a foreign corporation doing business in the District of 
Columbia. 

n 

The Court should have granted Plaintiff's plea for rehearing under 
Rule 8(f) of the Federal Rules of Civil Procedure, particularly ks toe the 
wording . . . "shall be so construed to do substantial justice. M 

m 

The Court should have dismissed Defendant's motion to quash 
service of process only if after it concluded that Plaintiff's offer of proof 
of good service on a representative of a foreign corporation doing business 
in the District of Columbia was without merit or foundation. 

IV 

The Court erred in dismissing Plaintiff's answer to motion of defend¬ 
ant to quash service of process without giving Plaintiff opportunity of 
securing additional proof to prove that Defendant foreign corporation was 
doing business in the District of Columbia, despite Plaintiffs plea to be 
allowed to do so. 
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V 

The Court erred in denying the plea for re hearing by Plaintiff, elim¬ 
inating any chance of securing justice for a good cause well founded in law 
and equity. 


SUMMARY OF ARGUMENT 

The action was based on personal injuries sustained by the Plaintiff 
while a paying guest-invitee patron of the defendant at the defendant's 
race track, Laurel Race Track, located in Laurel, Maryland. The injuries 
sustained were a fractured right leg, and the resultant pain and suffering 
as well as the humiliation of not being taken care of properly by the track 
attendants and employees after the accident, all caused by and because the 
defendant failed to make proper provision for the safety of the paying patron, 
the plaintiff herein, by allowing a frankfurter and roll to lie on the ground 
in the vicinity of the grandstand, within the property belonging to the 
defendant, in such a manner, that an ordinary person would be unaware of 
this slippery item underfoot, and then expose the paying patron to the 
possibility of slipping on the frankfurter and roll and perhaps cause injury 
to the patron, which in this instance is exactly what happened. The patron 
plaintiff slipped on the frankfurter and roll and fractured his right leg, 
along with the other injuries complained of above. 

The complaint stated a good cause of action timely filed by a resident 
of the District of Columbia in the United States District Court for the 
District of Columbia for $25, 000. 00 for damages plus costs. The forum 
of the Court below was chosen because of the diversity of citizenship 
between the parties and because the plaintiff was satisfied that the foreign 
corporation defendant was doing business in the District of Columbia and 
amenable to service in accordance with the Rule of the District Court and 
the District of Columbia Code. 


The motion to quash service of process was filed by defendant under 
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the theory that defendant was not doing business in the District of Columbia 
and by affidavit signed by the treasurer of said defendant corporation which 
attested that the person served "is only a director of said corporation; ’’ 
that Mr. Garrett is not an employee or officer of said corporation and that 
Mr. Garrett is not a managing or general agent of said corporation and that 
Mr. Garrett is not an agent of said corporation authorized by appointment 
or by law to receive or accept service of process on behalf of said corpora¬ 
tion. " 

In an earlier part of the same affidavit accompanying the motion to 
quash service of process, Mr. Brady, the treasurer of the corporation, 
under oath, stated that "Said corporation does not do any business in the 
District of Columbia. " 

The plaintiff answered the motion by a counter-motion to dismiss the 
defendant’s motion and attempted to prove that defendant was doing business 
in the District of Columbia and that service on the said George Garrett was 
good service as a representative of the defendant foreign corporation. 
Plaintiff’s attorney requested the Court to allow him additional time to 
secure more proof of plaintiff’s claim but the plea was denied, and an 
order allowing defendant’s motion to quash service of process was granted 
to defendant and plaintiff’s answer to the same motion was denied. 

Subsequently, plaintiff’s motion for rehearing was denied, even though 
the wording of this last motion would have indicated very plainly that it was 
a motion to be allowed to present new and proper evidence to strengthen 
plaintiff’s contention that the service was proper and that the defendant 
was within the jurisdiction of the Court. 

It is the plaintiffs contention that the defendant’s motion to quash 
should have been dismissed; the plaintiff allowed to present proof of the 
claims made; and the issues tried before a court and jury as prayed for 
and decided on the merits. 


ARGUMENT 


The Court should have denied defendant’s motion to quash service 
of process and allowed plaintiff to present proof that service on the person 
of George Garrett, a director of the foreign corporation, doing business in 
the District of Columbia, was good service and allowed the case to go to 
trial and be settled and determined on the merits of the case itself. 

The District of Columbia Code, 1951 Edition, Title 13, Sec. 103, 
provides: 


”In actions against foreign corporations doing 
business in the District all process may be served on 
the agent of such corporation or person conducting its 
business, or, in case he is absent and cannot be found 
by leaving a copy at the principal place of business in 
the District, or if there be no such place of business, 
by leaving the same at the place of business or resi¬ 
dence of such agent in said District, and such service 
shall be effectual to bring the corporation before the 
court. 

” When a foreign corporation shall transact busi¬ 
ness in the District without having any place of business 
or resident agent therein, service upon any officer or 
agent or employee of such corporation shall be effectual 
as to suits growing out of contracts entered into or per ¬ 
formed, in whole or in part, in the District of Columbia, 
or growing out of any tort committed in said District. ” 

(Mar. 3, 1901, 31 Stat. 1419, ch. 854, Sec. 1537; 

June 30, 1902, 32 Stat. 544, ch. 1329; Feb. 1, 1907, 

34 Stat. 874, ch. 445.) (Emphasis supplied.) 

The defendant places tremendous weight on the affidavit of its treas¬ 
urer, one Frank J. Brady, who, under oath stated that at the time George 
Garrett was served, it was not doing business in the District of Columbia, 
and that George Garrett was ’’ only a director of the said corporation ” and 
that Mr. Garrett was not an employee or officer of said corporation and 
that he, Mr. Garrett, was not a managing or general agent or an agent 
authorized by the corporation by appointment or by law to receive or accept 
service or process on behalf of said corporation. 


The entire controversy, therefore, revolves around plaintiff’s 
contention that service on Mr. Garrett is good service and that the defend¬ 
ant corporation is amenable to service on the ground that, in good law, the 
defendant is doing business in the District of Columbia. 

Nohow can defendant attack plaintiff's statement that a newspaper of 
general circulation is a public record. In fact, it is a requirement in the 
District of Columbia that when legal notices are inserted in the Washington 
Law Reporter, a notation must be made that the same notice must be insert¬ 
ed in a newspaper of general circulation in the District of Columbia, of 
which the Washington Post and Times Herald is in that category. 

Ergo, it is noteworthy to perceive that in that same Washington Post 
and Times Herald of August 1, 1952, the newspaper being known then as the 
Washington Post, there appeared on page 23 of all editions, a sports column 
headed, THIS MORNING, WITH SHIRLEY POVICH, the author being the 
leading sports columnist in Washington, D. C. It read: 

’’The HORSEY SET and the striped-pants set 
were indistinguishable the other day at the Statler. 

Laurel was announcing its $50, 000. 00 International 
Race for the thoroughbred champions of England, 

France, Germany, Ireland, Canada, and the United 
States, and initially there was some doubt whether 
it was to be a hoss race or an affair of state. 

’’Present and beaming, in addition to President 
Joseph Schapiro, Laurel’s president, were the former 
Ambassador to Ireland, George Garrett; the former 
Ambassado to Italy, Breckenridge Long; the former 
Ambassador to the Argentine, James Bruce, and the 
secretary of the United States Senate, Leslie Biffle. 

’’There was nothing hidden about the meaning of 
all this. The gentlemen, as it happens, are all 
accredited members of the toniest board of directors 
boasted by any race-track and they were there to window- 
dress the announcement that Laurel is going international 
with a foreign aid plan of its own. 

’’Laurel, in addition to posting the 50 grand purse, 
will pick up the check for the plane transportation of 
the foreign entries, Former Ambassador Garrett 
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announced. T The track will probably take a licking on 
the race financially, T he said, ’but it will stimulate the 
breeding industry abroad, as well as in this country. ’" 

Appellant cannot but assume and did not assume any other reasoning that 
such information surely puts the appellee in the category of doing business 
in the District of Columbia and that Mr. Garrett was truly the representa¬ 
tive of his corporation. 

Appellant’s citing of the newspaper article here is not only persuasive 
of the fact that appellee did and was doing business in the District of Colum¬ 
bia at the time of appellant’s injuries are complained of herein, but is 
clearly decisive, we submit, of a well-known and deliberate course of 
conduct engaged in by appellee in the District of Columbia for the sole 
purpose of not only stimulating business for appellee’s enterprise, the 
Laurel Race Track, but clearly in the actual doing of business in the 
District of Columbia, with Mr. Garrett definitely and solely ’’pitching in” 
and "putting his shoulder to the wheel" on behalf of the appellee corporation. 

In the case of Junk v. R. J. Reynolds Tobacco Co. DC Western 
District of Virginia, 24 Fed. Supp. 716, the Court said: 

"The jurisdiction of federal courts is not determ¬ 
ined by state statutes, and the right to sue a foreign 
corporation in the federal court wherein such corpora¬ 
tion is doing business is not dependent upon permission 
given by the state. ’’ 

Then it would seem that in the instant case, the affidavit of Mr. Brady, 
relating to the fact that Mr. Garrett was not authorized to accept service 
on behalf of the defendant, becomes very weak. 

The Court in the Junk case, supra, continues: 

"For the purpose of suing and being sued in the 
Courts of the United States, a corporation, though an 
artificial person, is to be considered a citizen of the 
state of its creation — and a corporation of one state 
entering into another state by doing business there, can, 
in a proper case, sue or be sued in the courts of the 
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latter state without express statutory authority, and 
the corporations can then, only act through agents, 
and service upon the corporation can be only upon some 
individual who is the agent of the corporation. ” 

Appellant now poses the question: Was Mr. Garrett an agent of the 
corporation as pointed out from the information furnished by the newspaper 
article cited heretofore ? Appellant believes in good conscience that the 
only answer can be in the affirmative! 

The Court continues: 

TT I am constrained to hold that as to a suit brought 
in this district against a foreign corporation doing busi¬ 
ness in this state and district, where service of process 
upon a designated statutory agent cannot be had, process 
may be had upon any agent of the corporation resident in 
this District.’’ 

Appellant again insists that the actions of Mr. Garrett make him an 
agent of the corporation and it is public knowledge that he is a resident of 
this District. (See page 419, Washington, D. C. , Telephone Directory, 
column four, lines 15 and 16 which read: 

TT Garrett, Geo. A. Hon. ofc 719 151 NW 
MEtro 8-2057, Res 2030 24th NW-DUpont 7-5408. Tt 

Citing the Mass. Bonding and Insurance Co. v. Concrete Steel Bridge 
Co ., 37 F. 2d 695, the court in the Junk case, supra, says, 

tT It is further held that, irrespective of where the 
cause of action arose, there could be no question that 
jurisdiction existed where the necessary diversity of 
citizenship was conceded and the suit brought in die 
district where the Plaintiffs resided. ’’ 

In the instant case, defendant’s affidavit by Mr. Brady and the motion 
filed by its attorney to quash service of process, readily admit that there 
is a diversity of citizenship present and do not question or protest the 
appellant’s statement that he is a resident of the District of Columbia. 
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Just so that the record can be kept in proper form, appellant begs 
this Honorable Court to take cognizance of the statement made by the Court 
in the Junk case, supra, noting that, "No summons, writ, declaration, 
return, process, judgment or cither proceedings in civil causes, in any 
court of the United States, shall be abated, arrested quashed or reversed 
for any defect or want of form, . . . with further provision that same may 
be amended. ” — 

Appellant thus feels that the action of the lower court in refusing the 
motion for rehearing denied him a right he was entitled to to prove his 
claim. 


Pointing out that the federal court has jurisdiction, and not unlike the 
power requested by the appellant in the instant case, the Court in the Junk 
case, supra, continues: 

"The object of the provisions of the Constitution and 
statutes of the United States in conferring upon the circuit 
courts of the United States jurisdiction of controversies 
between citizens of one of the states and aliens, was to 
secure a tribunal presumed to be more impartial than a 
court of the state in which one of the litigants resides. 

"The jurisdiction so conferred upon the National 
courts cannot be abridged or impaired by any statute of 
a state. ” 

The Court cited this last sentence from the opinions handed down in 
Hyde v. Stone, 20 How. 170; Smyth v. Ames, 169 U. S. 466, 516, 18 S. Ct. 

418 (42 L. Ed. 819). 

In Goetz v. Interlake SS Co. , 47 F. 2d 753, the Court decided that: 

"In this case, therefore, the motion to vacate 
and set aside the purported service of the summons 
and complaint on the ground that the court has not 
thereby secured jurisdiction of the person . . . makes 
it necessary to see whether the company's position 
warrants the granting of such a motion if it would 
otherwise be appropriate to do so. " 


1/ 28 USCA, Sec. 777, R.SSec. 954. 
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Appellant in the case now before this Court, prays that such an 
approach be taken herein and resolve that the motion to vacate . . . quash 
was out of order and should have been denied by the lower court. 

"In order to render a corporation amenable to 
service of process in a foreign jurisdiction, it must 
appear that that corporation was transacting business 
in that district to such an extent as to subject it to the 
jurisdiction and laws thereof. 

"If the presence of a foreign corporation in a 
state or district is once determined, jurisdiction of 
the court is not limited to contracts made within the 
, state, but extends to causes of action arising outside 
of the state. " 2/ 

Appellant contends and prays this Court to decide that the action 
followed by the defendant herein places it in the category of one amenable 
to the jurisdiction, especially since the language is so strong in noting that 
"the jurisdiction extends to causes of action arising outside of the state. " 
Plaintiff-appellant 1 s action did arise out of an injury committed to him in 
the foreign jurisdiction of the appellee. 


"It has been said that the manifest injustice 
which would ensue if a foreign corporation permitted 
by a state to do business therein and to bring suits in 
its courts, could not be sued in those courts, and 
thus, while allowed the benefits, be exempt from the 
burdens of the laws of the state, has induced many 
states to provide by statute that a foreign corporation 
making a contract within a state shall appoint an agent 
upon whom process may be served in actions upon such 
contracts. ” 3/ 

Appellant calls this Honorable Court’s attention to the District of 
Columbia Code, 1951 Ed. Title 13, Sec. 103, which reads: 


2/, 3/ Frink v. Erickson CCA Mass, 20 F. 2d 707 
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Tt In actions against foreign corporations doing 
business in the District all process may be served on 
the agent of such corporation or person conducting its 
business, or, in case he is absent and cannot be found 
by leaving a copy at the principal place of business in 
the District, or if there be no such place of business, 
by leaving the same at the place of business or resi¬ 
dence of such agent in said District, and such service 
shall be effectual to bring the corporation before the 
court, 

" When a foreign corporation shall transact busi¬ 
ness in the District without having any place of business 
or resident agent therein, service upon any officer or 
agent or employee of such corporation shall be effectual 
as to suits growing out of contracts entered into or per¬ 
formed, in whole or in part, in the District of Columbia , 
or growing out of any tort committed in said District. " 
(Mar. 3, 1901, 31 Stat. 1419, ch. 854, Sec. 1537; 

June 30, 1902, 32 Stat. 544, ch. 1329; Feb. 1, 1907, 

34 Stat. 874, ch. 445.) 


The underlined portions of this Act is supplied by the appellant 
for the Court’s special attention. He relies on the law completely for 
justice. 


Justice Edgerton, in delivering the decision of our own Court of 
Appeals in Whitaker v. MacFadden Publications, 70 App. D. C. 165, citing 


Philadelphia and Reading Railway Co. v. McKibbin, 
37 S. Ct. 280, 61 L. Ed. 710., said: 


243 U. S. 264, 265, 


"A foreign corporation is amenable to process 
to enforce a personal liability, in the absence of con¬ 
sent, only if it is doing business within the state in 
such manner and to such extent as to warrant the 
inference that it is already there. " 


Appellant,, if he had been given the opportunity by the lower court, 
could have proven, that the conduct of the appellee was a well-shaped plan, 
not just casual and intermittent, but one of calculation and steady for more 

i 

than ten years, all designed for the purpose of not mere solicitation of 
business from residents of the District of Columbia but in a manner we 
know as "solicitation-plus ! " 
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Appellant desires to search the question of what constitutes an agent 
able to accept service for a foreign corporation, in a case such as the one 
at bar. 

In Webb v. Duvall, 177 Md. 592, 597, the court stated: 

"The general principle is that a corporation acts 
through its directors . . . many of the courts regard 
the acceptance of the authority, where such authority 
is originally doubtful, defective or wanting. " 

Did Maryland State Fair, Inc., repudiate any of Mr. Garrett’s state¬ 
ments when he spoke at the "kick-off" affair of the International Race, as 
noted previously in this appeal ? It did not ! In fact, it seems unwise for 
the defendant corporation to attempt to defeat the ends of justice and casually 
yet firmly, insist that it is not doing business in the District of Columbia, 
in spite of the important evidence read into the record by the newspaper 
account of August 1, 1952. 

Was this affair a mere solicitation of business ? The appellant says 

no. I 

Was this more than just a promotional scheme ? No ’. 

The defendant billed this one race as the International Race, called 
the track "Home of the Washington, D. C. International Race" — and if the 
lower court had allowed appellant to present indisputable proof that the 
defendant was doing business in the District of Columbia he would have been 
able to present such proof that defendant could not have refuted the appellant’s 
contention. Appellant is still ready and able to present that proof if this 
Honorable Court will at least send this cause back to take evidence to 
determine as a matter of fact that the defendant is doing business in the 
District of Columbia and that George Garrett is a proper agent of the 
defendant to accept service on behalf of his corporation. 

Plaintiff contends further that George Garrett did not hold himself 
out as a mere solicitor without authority to act or speak for the corporation — 


he was the whole show I 


Appellant desires to rely on an important decision delivered by this 
Court in Frene v. Louisville Cement Co. , 1943, 134 F. 2d 511, 77 App. 

D. C. 129, to support his contention of insisting that defendant is amenable 
to service here in the District of Columbia and that service on George 
Garrett was good service for the purpose it was intended. The Court said: 

’’The fundamental principle underlying the ’doing 
business’ concept, rendering foreign corporations amen¬ 
able to process is the maintenance within the jurisdiction 
of a regular, continuous course of business activities, 
whether or not it includes the final contracting stage, and 
if, in addition to regular course of solicitation, other 
business activities are carried on, the corporation is 
’present’ for jurisdictional purposes. 

’’Solicitation, without these additional activities, or 
any of them, may be more sustained, more insistent, 
more productive of business than it is with them. Solici¬ 
tation is the foundation of sales. Completing the contract 
is a mere formality when the stage of ’selling’ the custom¬ 
er has passed. No business man would regard ’selling’ — 
the taking or orders — ’solicitation’ as not ’doing business. ’ 

The merchant or manufacturer considers these things the 
heart of business. It is possible under the ’mere solicita¬ 
tion’ rule, for a foreign corporation to confine its entire 
market to a single jurisdiction, yet by carefully limiting 
its activities there to the soliciting phase, to force each 
of its customers having cause for legal redress to seek it 
in the foreign forum of the incorporation. By careful 
segregation of the ’selling’ phase in the place of market, 
a substantially complete immunity to liability, in the 
practical sense, could be created. 

”It would therefore seem that the ’mere solicitation’ 
rule should be abandoned when the soliciting activity is a 
regular, continuous and sustained course of business, as 
it is in this case. ” International Shoe Co. v. Lovejoy, 

1934, 219 Iowa 204, 257 NW 576. 

”It constitutes, in the practical sense, both ’doing 
business’ and ’transacting business’ and should do so in 
the legal sense. Although the rule has not been clearly 
and expressly repudiated by the Supreme Court, its 
integrity has been much impaired by the decisions which 
sustain jurisdiction when very little more than ’mere 
soliciation’ is done. 
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M In circumstances, such as we have here, the 
test of the agent’s authority is not found, as defendant 
and trial court assumed, in the inquiry whether he is 
required to do the questioned act by formal instructions 
of the employer (principal) or his failure to do it would 
be a breach of duty to the employer. It is rather the 
nature of the act, its relation to the employer’s 
modification of the original, formal instructions or 
impliedly by a course of conduct inconsistent with the 
limitations they impose ... it was beneficial to both 
himself and his principal. If he performed it well, the 
necessary effect was to create good will for the defendant 
as well as for himself . . . ♦♦♦It was aiding with 
performance of the company's obligations. These things 
amount to more than creating good will and therefore 
more than ’mere solicitation. ’” 

F inally, the court in the Frene case, supra, exclaims: 

’’Section 13-103 of the D. C. Code is broad enough 
in its terms to include this case, unless such a construc¬ 
tion is forbidden by controlling authorities. We do not 
think so . . . ” 

There the appellant feels that the circumstances noted in the cited 
case is his situation. 

And to further strengthen his argument, the following cases are cited 
for the purpose of showing what power a director of a corporation has in the 
affairs of his company, and prays this court not to overlook the attempt on 
the part of the defendant to minimize the statement made. . . Mr. Garrett 
is only a director of the corporation . 

In Lynch v. Sapiro, 176 A. 328, the court said: 

’’The directors of the corporation . . . men of 
prominence and probity in the community — were but 
nominal shareholders selected for their prestige, 
vulgarly called ’window-dressing’ proud to be finan¬ 
ciers and insensible of the part they were playing in 
the cupidity of others. ” 

Plaintiff contends that in the instant case, Mr. Garrett was more than 
’’window-dressing. ” We repeat, he was the whole show ! Can any one be so 
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naive as to ignore the fact that if the race was a success and if plenty of 
patrons visited the track upon the solicitation-plus of Mr. Garrett, that he, 
Mr. Garrett, would not profit by the result? Surely, we cannot ignore the 
fact that if the race was a financial success, the track would make more 
money, the dividends would be greater and finally Mr. Garrett would profit. 

The appellant asks this Court to take notice of some of the directors 
mentioned in the newspaper article. One other, in fact, is the Hon. Leslie 
Biffle, living at 4000 Cathedral Avenue, N. W., Washington, D. C. 

Did hj lend his presence for window-dressing or was it to promote 
the interests of an enterprise he had a financial interest in ? We believe 
the answer is obvious. 

Appellant through counsel was advised before the filing of the instant 
suit, that he should bring the action in the State of Maryland. Counsel felt 
this was not fair to his client who was a resident of the District of Columbia. 
His contention is approved, to a degree, by the decision handed down in the 
case of O’Loughlinv. O’Loughlin, 6 N. J. 170, 78 A (2d) 68, where the 
court said: 


"Ordinarily, a citizen of a state may go abroad 
for such remedies and relief as may be available in the 
jurisdiction of his choice; but a court of equity has the 
undoubted power to enjoin those subject to its jurisdiction 
from seeking relief in a foreign proceeding which would 
not be compatible with equity and right conscience. The 
restraint is directed against the litigants, not the foreign 
jurisdiction. It constitutes an exercise of equity's juris¬ 
diction in personam operative upon those within the reach 
of the court’s process ***. ” 

In Leader Publishing Company v. Grant Trust :, 108 NE 121, the court 

said: 


’’The officers of a private corporation have no fran¬ 
chise in their offices, they are merely representatives 
or agents of the corporation. ” 
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M A board of directors or trustees is the governing body 
of the corporation. M 4/ 

"The Board is vested with the management of the 
corporate affairs and the management, control and use 
of the property of the corporation. ” 5/ 

"The function of the director is to manage the 
affairs of the corporation in active operation. " 6/ 

TT In the absence of statutory or other restraint, 
it is within the scope of the power of the directors to 
extend business of the corporation into another state. ” 

V 

Is this not what Maryland State Fair, Inc is "guilty" of? We say, 

. . . Yes I 

Did the defendant stop the person served from making the necessary 
good will speeches among the people of Washington and its visitors which 
the defendant knew would enrich the coffers of Maryland State Fair, Inc. 
by accepting the "pitch" offered and accept the invitation to visit the track 
and watch the horses race, and perhaps bet a bit of money, too ? Was this 
not a regular practice of the defendant in enticing the racing public to 
patronize their establishment, that same establishment that the plaintiff 
patronized and as a result got a fractured leg for his troubles ... all 
because of the negligence and carelessness of the defendant ? It was. 

In Jones v. Williams, 39 SW 486, 139 Mo. 1, 61 Am. S. R. 436, 

37 L. R. A. 682, the court summed up the situation in one sentence: 

"The directors represent the artificial entity known 
as the corporation. " 

In a previously discussed case, ( Goetz v. Interlake SS Co. , DC N. Y. 
47 F. 2d 753) the Court stated: 

"The rationale of all rules for service of process 
on corporations isthat service must be made on a 

4/ Pierce v. Hill, 7 P. 2d 201, 109 Cal. App. 742 
~ 5 / ibid. 

|>/ Wannamaker v. Edisto Nat. Bank et. CCASC 62 F 2d 696. 

7/ Lewis v. Am. Savings etc Assn, 73 NW 793, 98 Wise. 203. 
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representative so integrated with the corporation sued 
as to make it a priori supposable that he will realize 
his responsibilities and what he should do with any legal 
papers served on him. " 

; 

Well. . . . Mr. Garrett wasted no time when he was served. He 
sent them on to that department of his organization that took care of those 
things and matters and very promptly the plaintiff was served with a motion 

to quash the service of process upon Mr. Garrett because he was ’’only a 

1 

director of the corporation” and the corporation was ’’not doing business” 
in the District of Columbia. 

On one more point, the appellant pleads with this Court to take 

i 

cognizance of Rule 8(f) of the Federal Rules of Civil Procedure which reads: 

i 

’’CONSTRUCTION OF PLEADINGS. All pfeadings 
shall be so construed as to do substantial justice. ” 

i 

j 

In the case of Leimer v. State Mutual Life Assurance Co. (CCA 8) 

108 F. 2d 302, the court said: j 

’’Under the liberal provisions of Rule 8 (f) a 
complaint should not be dismissed unless it appears 
to a certainty that the plaintiff would be entitled to 
relief under no state of facts which could be prqved 
in support of his claim. ” 

In De Loach v. Crowley’s (CCA 5) 128 F. 2d 378, the court noted: 


’’Pleadings are no longer construed strictly 
against the pleader, but only so as to do substantial 
justice. ” 

| 

Plaintiff-appellant contends that the motion for rehearing was a 
plea to allow plaintiff to present more proof as to the propriety of service 
on Mr. Garrett and the availability and ability of this agent to accept service 
for a foreign corporation doing business in the District of Columbia. 

As to the propriety of serving Mr. Garrett in accordance with the 
Federal Rules of Civil Procedure, appellant notes that the rule says: 






"4(d) - SUMMONS: PERSONAL SERVICE, The 
summons and complaint shall be served together... 
etc. Service shall be made as follows . . . 

"***(3) Upon a domestic or foreign corporation .. 
by delivering a copy of the summons and complaint to 
an officer, a managing or general agent, or to any other 
agent authorized by appointment or by law to receive 
service of process, and if . . . etc. 

tt***( 7 ) upon a defendant of any class referred to 
in paragraph ... (3) of this subdivision of this rule, 
it is also sufficient of the summons and complaint are 
served in the manner prescribed by any statute of the 
United States or in the manner prescribed by the law 
of the state in which the service is made for the service 
of summons or other like process upon any such defend¬ 
ant in an action brought in the courts of general juris¬ 
diction of that state. " 

Appellant contends that he has complied with the Federal rules noted 
and has complied with the interpretation of the District of Columbia Code 
pertaining to the conditions under which a foreign corporation can be brought 
into this jurisdiction to answer for a wrong done to a citizen of this jurisdic¬ 
tion, especially when it has been shown, beyond the shadow of a doubt, that 
the foreign corporation is doing business in the district and was served 
properly through a proper representative of the defendant foreign corpora¬ 
tion. 

As for not allowing counsel the opportunity to prove his statements 
by irrefutable evidence, this in itself is reversible error. 


21 


CONCLUSION 

Upon the whole case, the plaintiff respectfully submits that the lower 
court erred in not allowing plaintiff to offer proof of his remarks concerning 
the fact that defendant was doing business in the District of Columbia and that 
service on the said director, Mr. George Garrett, was proper. 

The plaintiff respectfully submits that the lower court erred by refus¬ 
ing to face facts known to the world, through published newspaper accounts 
of the activities of the defendant in the District of Columbia and further asks 
this Honorable Court to question the lower court’s naivity in closing its eyes 
to facts known to the public at large and should be known to the lower court 
as to the conduct of the defendant and its agents in the District of Columbia, 
going on for many, many years. 

The plaintiff submits this action should be returned to the lower court 
with the decision that defendant is doing business in the District of Columbia; 
that service on George Garrett was proper and the case heard on its merits 
allowing appellant opportunity to present facts in order to prove his conten¬ 
tions with proper evidence, all in the interest of fair play and justice. 

Respectfully submitted, 

I. William Stempil 
1125 Warner BuiuiL^ 

Washington, D. C. 


Attorney for Appellant. 
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APPENDIX 

PLEADINGS, DOCKET ENTRIES AND OTHER PAPERS 


1 [Filed April 7, 1955] 

IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 
CIVIL DIVISION 


Mr. Joseph S. Grimes ) 

1847 S Street, S. E. ) 

Washington, D.C. ) 

) 

Plaintiff ) 

) 

vs. ) 

) 


Maryland State Fair Incorporated) 
operators of Laurel Race Track ) 
Laurel, Maryland ) 

) 

Defendant ) 


Civil Action 1574-55 


******************************* 

U.S. MARSHAL***TAKE NOTICE 
Serve: 

Hon. George A. Garrett 
719 15 Street, N.W. 
or 

at 2030 24th Street, N.W. 
a director of said corporation 


Hon. Leslie L. Biffle 
1028 Conn. Avenue, N.W. 
or 

at: 4000 Cathedral Avenue, N.W. 
an officer/and/or director of 
said defendant corporation 
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COMPLAINT FOR DAMAGES DUE TO THE NEGLIGENCE 

OF DEFENDANT 

COMES NOW THE PLAINTIFF, Joseph S. Grimes, by and through 
his attorney, I. William Stempil, and prays this Honorable Court to award 
him a judgment in the amount of $25,000.00 the sum for which he is suing 
in this Honorable Court, against the defendant, Maryland State Fair Incor¬ 
porated for damages sustained by the Plaintiff at the establishment owned by 
the defendant and otherwise known as Laurel Racetrack, located at Laurel, 
Maryland, on April 12, 1952, while the Plaintiff was a paying patron of 
said Laurel Racetrack. 

2 PLAINTIFF deems it necessary to bring this action in the United 

States District Court for the District of Columbia because the amount in¬ 
volved exceeds Three thousand and no/100 ($3,000.00) dollars exclusive of 
costs and because there is a situation that pertains to diversity of citizen¬ 
ship as among the litigants as well as discovering that a number of the dir¬ 
ectors of said defendant corporation either live in the District of Columbia 
or maintain offices in said District and the Plaintiff being a resident of the 
District looks to this forum as the proper one in which to institute this 
action. 

Plaintiff brings this action for the sum noted previously because while 
attending the horse races advertised by the Defendant at the Laurel Race 
Track, Laurel, Maryland, after having paid the proper admission required 
of him by the Defendant, he slipped on frankfurter and roll, left on the 
ground near the grandstand although the defendant was aware of the condition 
and had a duty to perform to the Plaintiff in keeping the grandstand and 
grounds in a safe and sanitary condition for the Plaintiff to not only enjoy but 
know that he was entitled to a degree of protection from such an incident. 

As a result of the Plaintiff’s slipping on the frankfurter and roll, left 
there through the negligence and carelessness of the defendant, the Plaintiff 
sustained a fractured right leg, causing him great pain and suffering as well 
as medical expenses plus loss of earnings in the sum of $25, 000.00. 

For further details as to the negligent manner the defendant treated 


the plaintiff, the plaintiff calls this Honorable Courtis attention to the fact 
that after he sustained this injury, the Plaintiff was carried to the First Aid 

i 

Room at the Track where the only treatment he received was a taping job of 
the ankle and cold applications until the races were Over and then released 

l 

j 

without any further treatment. The Plaintiff's brother-in-law was forced 
to assist the Plaintiff home and then to a doctor for X-Rays and treatment. 

Plaintiff repeatedly requested defendant to accord him some relief 
since the date of accident but defendant has refused, j 

In order to preclude any unnecessary delay in the present action, 
Plaintiff advises this Honorable Court that the accident occurred on April 
12 , 1952 at a time when the third race of the card was running, a time being 
set at between 2 and 3 p.m. in the afternoon, with the location of the accident 
being set near the main betting ring under the grandstand and almost or prac¬ 
tically at the exit of the stand section onto the open part of the stands facing 
the track. 

For all of the above reasons Plaintiff prays this Honorable Court to 
grant him the judgment requested in the sum of $25, 000.00 plus the Costs 
of this Action and other relief that this Honorable Court deems proper. 

Plaintiff requests a jury to hear this action. 

! 

i 

i 

I. William Stempil, Counsel 

for Plaintiff 

i 

1701 Sixteenth Street, N. W. 

Washington 9, D. C. 
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[ Filed April 29, 1955 ] 

MOTION OF DEFENDANT TO QUASH SERVICE OF PROCESS 

The defendant, appearing specially and without submitting to the juris¬ 
diction of this Coirt, says that it is a corporation organized and existing under 
and by virtue of the laws of the State of Maryland; that it does not have an 
office or place of business in the District of Columbia; that said corporation 
has its offices in the State of Maryland and does and transacts its business 
in that State and that said corporation is and was not at the time of service of 
summons upon George A. Garrett, a director of said corporation, doing 
business in the District of Columbia within the contemplation of Title 13, 
Section 103, Pages 459 and 460 of the District of Columbia Code, 1951 
Edition, providing for service on foreign corporations. The facts set forth 
above are contained in the attached affidavit of Frank J. Brady^ Treasurer 
of said corporation, and Mr. Brady’s affidavit is by this reference made a 
part of this motion. 

WHEREFORE, defendant, appearing specially as aforesaid, moves 
the Court to quash the service of such summons and to quash the return 
made of such service for the reasons stated above. 

Pledger, Edgerton & Richardson 

By Charles E. Pledger, Jr. 

512 Washington Building 

Washington 5, D.C. 

Attorneys for Defendant 

TO: I. William Stemple, Esq. 

1701 - 16th Street, N.W. 

Washington 9, D.C. 

Attorney for Plaintiff 

PLEASE TAKE NOTICE that the affidavit and memorandum of points 
and authorities in support of this motion are attached hereto. The rules of 
the Court require that if you oppose the granting of the above motion, you 
shall file with the Clerk of the Court within five (5) days from the date of 
5 service of a copy of this motion upon you, or within such further time as the 
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Court may grant, or, as the parties to this suit may agree upon, the state¬ 
ment of points and authorities upon which you rely and serve a copy thereof 
upon counsel for defendant. 

Pledger, Edgerton & Richardson 
By Charles; E. Pledger, Jr. 
Attorneys fo^* Defendant* 


[ Filed May 4, 1955] 

MOTION TO DISMISS DEFENDANT’S MOTION TO 

QUASH SERVICE OF SUMMONS. 

| 

| 

COMES NOW THE PLAINTIFF, Joseph S. Grimes, lj>y and through his 
attorney, I. William Stempil, Esq., and prays this Court to dismiss the 

I 

I 

defendant’s plea for the quashing of the service of the summons made upon 

a director of the defendant corporation, noting that the defendant relies on 

j 

the District of Columbia Code Title 13, Section 103, 11951 Edition, for the 
following reasons: 

1:-Plaintiff is a resident of the District of Columbia and was a resi¬ 
dent of the District of Columbia when he was injured as a result of the defen¬ 
dant's negligence while a paid invitee at the defendant’s race-track in Laurel, 
Maryland, 

2 :-Because there is a diversity of citizenship between the parties, it 
would be in the interest of justice to have this Honorable Court hear this 
cause on its merits and not allow the defendant to hide behind a technicality 
which is an empty sham in order to avoid being made liable for a wrong 
committed by the defendant. 

3:-Plaintiff calls to the attention of this Honorable Court and is pre¬ 
pared to prove at a hearing that defendant corporation does business in the 
District of Columbia through various and sundry methods and that said def¬ 
endant corporation pays for services rendered unto it here in the District 
of Columbia solely for the purpose of securing revenue from District of 
Columbia residents. 
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10 4:-Plaintiff deems the service made on the Hon. George Garrett, a 
director of said defendant corporation good in all respects inasmuch as said 
director receives certain fees and profits from the operation of said corpor¬ 
ation and as a director of said corporation, by the defendant's own statement 
as to Mr. Garrett's capacity as a 'director' leaves no doubt that he has a 
hand in the 'directing' of the corporation and if such is the case is a person 
capable of accepting service for an act committed by 'his' corporation of 
which he is a 'director'. 

Plaintiff further prays this Honorable Court to grant him the oppor¬ 
tunity to present proof of his answers filed herein and in that respect 
respectfully asks that the motions filed be set for hearing at the earliest 
possible date. 

I. William Stempil, Esq. 

Attorney for Plaintiff 

1701 16th Street N.W. 

Washington 9, D. C. 

(Certificate of Service) 

11 (Points and Authorities) 


12 [ Filed May 17, 1955] 

ORDER 

Up. .i consideration of motion of defendant to quash service of process 
and affidavit and memorandum of points and authorities in support thereof, 
filed herein, and motion of plaintiff to dismiss defendant's motion to quash 
service of summons and points and authorities in support thereof, filed 
herein by the plaintiff, and after hearing in open Court, it is this 17 day 
of May, 1955, 

ORDERED, that motion of defendant to quash service of process be, 
and it hereby is, granted and that the service of summons issued on April 7, 
1955 against defendant, and the return made thereon, be, and they hereby 
are, quashed; and it is further 
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ORDERED, that motion of plaintiff to dismiss defendant’s motion to 
quash service of summons be, and it hereby is, denied. 

BY THE COURT, 

Edward M. Curran 
Judge 

Seen: 

I. William Stempil 
Presented By: 

Randolph C. Richardson 


13 [ Filed May 23, 1955] 

MOTION FOR REHEARING 

COMES NOW THE PLAINTIFF, by and through his attorney and prays 
this Honorable Court to rehear plaintiff’s motion to dismiss defendant’s 
motion to quash service which was denied on May 17, 1955 to him by this 
Honorable Court, on the grounds, now assigned on error: 

1:-The Court is in error in overruling the plaintiff’s 
motion; 

2:-The Court is in error in granting the defendant’s 
motion; 

3:-The Court is in error in not considering the proposi¬ 
tion that the defendant corporation is ’doing business’ in the 
District of Columbia and therefore making a director amenable 
to service for an action of negligence and damages caused to 
the plaintiff while a paid invitee at the establishment of the 
the defendant in the State of Maryland, noting that the plaintiff 
is a resident of the District of Columbia. 

Plaintiff further prays this Court to grant him a hearing on this 
motion for a rehearing and respectfully requests that this motion be set for 
a hearing at the earliest possible date. 

I. William Stempil, Esq. 

(Points and Authorities) Attorney for Plaintiff 
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15 [ Filed May 27, 1955 ] 

MEMORANDUM OF POINTS AND AUTHORITIES OF DEFENDANT 
IN OPPOSITION TO PLAINTIFF’S MOTION FOR REHEARING 
Defendant, appearing specially and without submitting to the jurisdic¬ 
tion of this Court, respectively requests that plaintiff’s motion for rehearing 
be denied, upon the following grounds: 

(a) In the former hearing, the Court accorded plaintiff full opportunity 
to present his opposition to defendant’s motion to quash service of process, 
and plaintiff did then present all of his opposition, and 

(b) In the former hearing, the Court accorded the plaintiff full oppor¬ 
tunity to present his motion to dismiss defendant’s motion to quash service 
of process, and plaintiff did then present his motion, and 

(c) In plaintiff’s motion for rehearing he presents no points and 
authorities beyond those which he presented in his motion to quash defend¬ 
ant’s motion to quash service of process, other than citing ’’Local RCP-9(b)”, 
which is not applicable; indeed plaintiff cites the same cases he cited in his 
previous motion to dismiss defendant’s motion to quash service of process. 

Defendant urges that the Court, acting within its discretion, deny the 
motion for rehearing without oral hearing in accordance with Rule 9, of this 
Court, which provides as follows: 

”(f) ORAL HEARING: WHEN NOT ALLOWED. An oral hearing 
will not be allowed, unless directed by the court, upon a motion 
to rehear, or to vacate, stay or modify an order or judgment or 
for a new trial, or for any order after trial relating to a verdict, 
judgment, findings of fact or conclusions of law. ” 

Respectfully submitted, 

Pledger, Edgerton & Richardson 
By Randolph C. Richardson 
Attorneys for defendant 


(Certificate of Service) 
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17 [ Filed June 10, 1955 ] 

ORDER DENYING MOTION FOR REHEARING 

i 

! 

Upon consideration of motion of plaintiff for rehearing on plaintiffs 
motion to dismiss defendant's motion to quash service and memorandum of 
points and authorities in support thereof, filed herein, and memorandum of 
points and authorities in opposition thereto, filed herein by the defendant, 
it is this 10 day of June, 1955, j 

ORDERED, That motion of plaintiff for rehearing on plaintiff's motion 

i 

to dismiss defendant's motion to quash service be, and it hereby is, denied. 
BY THE COURT j 

Edward M. Curran 
Judge 

i 

Seen: 

i 

I. William Stempil 
Attorney for Plaintiff 

i 

Presented by: 

Randolph C. Richardson 

i 

Attorneys for Defendant 


* 
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UNITED STATES COURT OF APPEALS 


For The District of Columbia Circuit 


No. 12,830 


i 

l 


JOSEPH S. GRIMES, 

i 

Appellant, | 
v. 

MARYLAND STATE FAIR, INC. 

Appellees 


APPELLANT’S PETITION FOR REHEARING EN BANC 


Comes now the appellant, by and through his attorney, I. William 
Stempil, and petitions this Honorable Court to grant him a rehearing en 
banc and to give further consideration hereof that the decision entered 
herein on March 1, 1956 be reversed and entered in favor of your pe¬ 
titioner, and that it further be ordered that this cause be remanded to 
the District Court with a notation that the service made herein be de¬ 
clared good and sufficient and that the defendant-appellee be ordered to 
defend the action on its merits. 

Appellant prays this Honorable Court to reconsider as favorable to 
the petitioner in light of the citations and cases which follow referring 
mainly to the interpretation of Title 13, Sections 103, 301 and 306 of the 
District of Columbia Code (1951). 

And, under Rule 8 (f) of the Federal Rules of Civil Procedure, 
which states that ’ ’all pleadings shall be so construed to do substantial 
justice” —appellant asks that this Court find that the complaint filed be¬ 
low should have been allowed and not dismissed because it appears that 
the plaintiff below stated a good cause and should be afforded relief under 
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the statement of facts which could have been proven in support of his 
claim, and for further grounds of the petition for rehearing states as 
follows: 

This is an equity action bound so tightly with the public interest that 
unless it is determined that a resident of the District of Columbia has a 
right to sue a foreign corporation found to be doing business in the Dis¬ 
trict of Columbia for a tort committed to the resident of the District in 
the foreign corporation’s home state, after being enticed, invited, and 
solicited to come into the foreign corporation’s home situs, —a resident 
of the District of Columbia will be denied justice and the same foreign 
corporation will escape responsibility for a wrong it ought to be held re¬ 
sponsible for, under the D. C. Code, Title 13, Sec. 301 (1951) edition, 
which reads as follows: 

"In actions against foreign corporations doing business 
in the District of Columbia all process may be served on the 
agent of such corporation or person conducting its business, 
or, in case he is absent and cannot be found, by leaving a copy, 
at the principal place of business in the District, or, if there 
be no such place of business in the District, by leaving same at 
the place of business or residence of such agent in said District, 
and such service shall be effectual to bring the corporation be¬ 
fore the court. 

"When a foreign corporation shall transact business in 
the District without having any place of business or resident 
agent therein, service upon any officer or agent or employee 
of such corporation in the District shall be effectual as to 
suits growing out of contracts entered into or to be performed, 
in whole or in part, in the District of Columbia or growing 
out of a tort, committed in the said District. ’’ (Mar. 3, 1901, 

32 Stat. 544, ch. 1329; Feb. 1, 1907, 34 Stat. 874, ch. 445.) 

DISTRICT OF COLUMBIA CODE, 1951 — Title 13, Sec. 301 
(24:61). Writs, pleadings, and other papers amenable at any 
stage, on terms — supplemental or substituted affidavits 
permitted. 

"In all judicial proceedings the court, justice or judge, 

► or before whom, the cause shall be pending shall have the 

' power upon such terms as shall seem best, at any stage of 

the case, to allow amendments of writs, pleadings, or other 


papers in the cause and to allow supplemental or substituted 
affidavits to be filed." (Mar. 3, 1901, 31 Stat. 1252, ch. 

854, Sec. 309; June 30, 1902, 32 Stat. 530, ch. 1329.) 

DISTRICT OF COLUMBIA CODE, 1951 — Title 11, Sec. 306 
(18:44). General Jurisdiction. 

"Said Court (except as otherwise provided in this 
title) shall have cognizance of all crimes and offenses com¬ 
mitted within said District and of all cases in law and equity 
between parties, both or either of which shall be resident or 
found within said District and also of all actions or suits of 
a civil nature at common law or in equity, in which the 
United States shall be plaintiffs or complainants; and of all 
seizures on land or water, and all penalties and forfeitures 
made, arising or accruing under the laws of the United 
States." (R.S.D.C. Sec. 763; Feb. 27, 1877, 19 Stat. 253, 
ch. 69, Sec. 2.) 28 U. S. C.A., Sec. 77, R. S., Sec. 954. 

Where a foreign corporation did not possess any 
property within the state and no officer or director of the 
corporation had residence in the state, the corporation was 
not "doing business" in the State. 1 

But in the instant case now before this Court, the director did 
have a residence in the 'state’ and was amenable to accept service under 
the District of Columbia Code. 

"Promotion of local trade by agent in behalf of 
foreign corporation, constitutes doing business in 
a state. " 2 

i 

Appellant submits that the evidence presented in his brief indicating 
the type of activity carried on by the person served, a director of the 
corporation, was sufficient to show that he was promoting local trade in 
behalf of the corporation. 

Mere residence alone of the director, we submit, would not make 
, the foreign corporation amenable to service here—but adding the resi¬ 
dence and the activity of the director and the activities carried on by the 

i 

1 Bieber v. Englander Spring Bed Co. v. Higgins, D.C. N.Y. 57 F. Supp. 717,722. 

2 Eastern Livestock Co-op Marketing Assn. v. Dickman, CCA Va. -107 F 2nd 116, 118. 


corporation here, all coupled together, we pray here, should be sufficient 
to render the corporation ’here’ and ’doing business’ here for jurisdic¬ 
tional purposes under the D. C. Code, Title 13, section 103, 301 and 306. 

This Court’s ruling, we pray, should be re-studied wherein it is 
stated, that ”*** Plaintiff made no sufficient showing that the defendant, 
a foreign corporation, was doing business here, or that the director was 
its agent under Title 13, Section 103, of the D. C. Code, (1951), even if 
all of the allegations of fact made by plaintiff are assumed to be true. ” 

Plaintiff’s allegations, which are true, noted both in the Court be¬ 
low and before this Court when this matter came on for oral argument, 
that 

1. Corporation had been soliciting business over a constant and 
continuing period, spanning more than ten years; and that the solicitation 
was just one activity in this field, since it was coupled with 

2 . —free passes given to members of the working press including 
Walter Haight of the Washington Post, Joe Kelly of the Washington Star, 
and the racing editor of the Washington Daily News, newspapers of general 
circulation in the city of Washington, D. C., as well as the distribution of 
passes to several hundred persons in the city, including editors of copy 
who prepared news items for the radio and television stations in the area 
as well as well known public personalities in the advertising fields who 
could pass ’the good word’ on to prospective customers of the ’track’, 

and further that 

3. --The bus lines, Capital Transit Co., Washington, Marlboro 
and Annapolis Bus Line, the Gray Line, all were afforded preferential 
treatment by reason of soliciting transportation to the defendant’s track, 
by not being charged any fee for parking on the track property while any 
operator of a private automobile was required to pay a parking fee if he 
came to the track to witness the races, even before he paid for his ticket 
of admission. 
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This alone, indicated that the defendant used an agent to bring 
passengers out to the track, while not paying them fbr the service ren¬ 
dered to them as such, gave them the ’free’ treatment since the carriers 
already were compensated by the passengers. 

i 

4. Plaintiff below was prepared to offer horsd-owners who are 
residents of the District of Columbia, as witnesses to prove that con¬ 
tracts for the running of the residents’ horses were consummated in the 
District of Columbia, therefore indicating that the defendant-appellee 
was doing business in the District of Columbia. 

5. Plaintiff below was also prepared to prove the activities of the 
Levin Advertising Agency in connection with the business they transacted 

i 

for and in behalf of the defendant-appellee with radio stations, television 
stations, newspapers, transit companies and other advertising facilities. 

i 

I 

i 

Appellant therefore prays that all of the preceeding information 
should have been acted upon and heard thoroughly by the Court below and 
allowed when the motion dismissing defendant’s motion to quash was re- 

i 

quested, especially in the light of the fact that in that petition, plaintiff 

i 

expressed a desire to prove at the hearing, (a) that corporation was do¬ 
ing business in the District of Columbia through various and sundry methods 

and paid for services rendered unto it here in the District solely for the 

| 

purpose of securing revenue from District residents, (b) that plaintiff be 

i 

allowed to present proof of his answers filed. 

In Mills v. United Association of Journeymen,! etc. — 8 FRD 300, 
the Court stated, 

i 

i 

’’This Court looks to the substance rather than the form 
in pleading, and under Rule 8, of the Federal Rules of Civil 
Procedure, technicalities in pleadings are no longer of their 
former importance and a short statement which merely 
gives notice of the nature of the complaint is sufficient and 
under the Federal Rules, the complaint need only make a 
short and plain statement of facts upon which he relies to 
establish his claim. ” 


i 

i 


i 

i 
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Plaint iff-appellant submits that he complied with the Rule and that 
this Honorable Court ought to allow him to have his day in court; air his 
grievances and allow his cause to proceed on its merits. 

In Kerles Mfg. Co . v. Speidel Corp ., U. S. D. C. S. D. N. Y.—93 
F. Supp. 483, the court said: 

'"Motion to quash service of summons is denied. 

Applying the practical non-technical business standard, 3 
defendant is doing business in this District. Its local 
activities are continuous and sufficient to satisfy the 
demands of due process; 4 it is not unreasonable to re¬ 
quire defendant to defend suit in this district. 

"Motion to dismiss for improper venue is also 
denied. Continuous solicitation of business is itself 
"doing business" within the meaning of the venue pro¬ 
visions. 5 


In Trisna v. N.Y. C. and St. L. R. Co . District Court S.D. N.Y. 

57 F. Supp. 485, the court stated: * * * 

The application of the law to the facts is not free 
from doubt. Solicitation alone, the authorities say, 
do not constitute 'doing business’ (citing cases) page 
485. But, very little addition to solicitation is suf¬ 
ficient. 6 

In our own Court, Judge Prettyman, speaking for the Court in 
Mueller Brass Co . v. Milburn, 80 App. D. C. 274, citing the Frene case 
( supra) said, "This court held that such solicitation plus other activities 
was sufficient to constitute the doing of business. " 


United States v. Scophony Corp., 333 U.S. 795, 810, 68 S. Ct. 855, 92 L. Ed. 1091. 

4 

Int. Shoe Co. v. State of Washington, 326 U.S. 310, 317, 66 S. Ct. 154, 90 L. Ed. 95. 

5 

Kilpatrick v. Texas and P. Rwy. Co., 2 Cir. 166 F. 2nd 788. 

Wood v. Delaware and H.R. Co., 2 Circ. 1933, 63 F. 2nd 235; Schilling v. Hudson and Delaware 
R. Co., 2 Circ. 1940, 114 F. 2nd 69; Frene v. Louisville Cement, etc., 1943, 77 U.S. App. D.C. 
129. 134 F. 2d 511,; Jacobowitz v. Thomson, D.C.S.D.N.Y. 1943, 3 F.R.D. 471. 
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Appellee 1 s citing of the Mueller case in his behalf is without founda¬ 
tion since the facts there did not in any way compare with the facts in the 
instant case. 

Appellant contends that the facts in his case, and the proof-giving 
which was denied to him, could have easily proven that appellee was doing 
business in a continuous fashion and the activities other than solicitation 
were sufficient to make the defendant amenable to service here under the 
provisions of the D. C. Code. 

Judge Washington, writing for the Court in Goldberg v. Southern 
Builders, 87 Appeals D. C. 191, stated: 

’This statute, like analagous laws in many states, is 
remedial in purpose. Its object is quite clear-it is to 
enable the District of Columbia courts to exercise juris¬ 
diction over foreign corporations which engage in business 
activities in the District. The law as to when foreign 
corporations are subject to suit outside their state of in¬ 
corporation was for a long time possessed of a mystic 
quality which had evolved from the piling of; additional 
fictions upon the base of the original corporate fiction. 

As a result corporations were able to engage in activity 
in many states and yet all too often escape liability for 
such activity because they could not be sued in local 
forums. Such statutes as the one here involved were 
enacted in consequence. They rest upon th^ concept 
that when a foreign corporation does certaiii acts within 
a state (or, here, in the District of Columbia), there are 
sufficient contacts with that state, to give its courts, 
upon proper service of process, personal jurisdiction 
over that corporation. 7 **** 

”In general, doing business means continuous, sys¬ 
tematic activity. Specifically, in relation to jurisdiction 
of local courts, it means ’’some continuous dealings in 
the state of the forum; enough to demand a trial away 
from its home. ” 

i 

Appellant contends and prays this Court to agree with him that 

i 

upon rehearing he be allowed to expound the facts showing the activities 

i 


International Shoe Co. v. State of Washington, 326 U.S. 310, 316-319, 66 S. Ct. 154, 90 L. Ed. 
95, 161 A.L.R. 1057. 


I 
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of the defendant here in the District in order to more firmly prove that 
said defendant is doing business here and amenable to suit under the de¬ 
cisions noted above. 

’Generally, one is doing business” when he is engaged in activities 
for the purpose of continued efforts in pursuit of profit and or gain and 
such activities are essential to those purposes. ” 8 

Appellants claim they have proven that such was the case with 
reference to the activities of the appellee here. 

In Weinstein et al. v. Ajax Distributing Co. , Municipal Court of 
Appeals, D. C. —case No. 1661, decided August 26, 1955 and reported 
in Wash. Law Reporter, Vol. LXXXIV, page 10, the syllabus notes: 

’’Developments in the law on the subject of amenability 
to service of process of foreign corporations doing busi¬ 
ness in the District of Columbia have undergone an evo¬ 
lution. While it is generally true that there should be 
more than merely casual or occasional acts, not consti¬ 
tuting a regular or continuous course of business, still 
some casual or even single acts done within the borders of 
the sovereignty may confer power to acquire jurisdiction 
of the person, provided there is also reasonable provision 
for giving notice of the suit in accordance with minimal 
due process requirements. D. C. Code 13-103, (1951) 
cited or construed. ” 

Appellant contends the appellee did commit acts which made it 
amenable to service of process, as noted herein previously and noted in 
appellant’s brief, and that the service upon the director of the defendant 
corporation was good service under the rule laid down in the cases cited 
previously, and since the appellant-plaintiff below had a transitory action, 
his choice of a forum should have been allowed, and not disturbed, under 
the decision rendered in this Court by Judge Danaher in Blake et al v. 
Capitol Greyhound — U.S. App. D. C., F. 2nd, D. C. Cir. 1955, 83 
Wash. Law Rep. 1059, No. 12,098, decided January 13, 1955. 

For all of the above, appellant prays his petition for rehearing be 


8 


People v. Jones. IS N.Y.S. 2v., ooo, 553, 172 Misc. 368 


■ 
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allowed and that he be granted a rehearing in the interests of justice for 
all appellants who seek relief for a wrong committed against them. 

Respectfully submitted, 


I. WILLIAM STEMPEL, 

1125 Warner Building 
Washington 4, D. C. 

Attorney for Appellants 
CERTIFICATE 

This is to certify that copies of the aforegoing petition for rehear¬ 
ing en banc, were mailed to Charles E. Pledger, Jr. and Randolph C. 
Richardson, Attorneys for Appellees at 512 Washington Building, Wash¬ 
ington 5, D. C. this 16 day of March, 1956 via U. S. Mail, first class, 
prepaid. 

CERTIFICATE OF GOOD FAITH 

I, I. William Stempil, counsel for appellant herein in case No. 

12, 830, Grimes v. Maryland State Fair, Inc., on appeal from an order 
of the United States District Court for the District of Columbia, do hereby 

i 

swear that this petition for rehearing en banc is taken in good faith and 
for the purpose of securing justice, in accordance with the rules promul- 

i 

; 

gated and effect in this Court, and taken not for delaying the entering of 
a final decree herein. The petition is filed for a rehearing since appellant 
believes the questions raised are sufficiently important in the public in¬ 
terest for a determination by this Court en banc. 


I. WILLIAM STEMPIL 
March 16, 1956 | 

i 

i 

i 
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STATEMENT OF QUESTION PRESENTED 

In the opinion of the appellee the question is: 

In a tort action for alleged personal injuries sustained 
in Maryland, brought by a resident of the District of 
Columbia against a Maryland corporation, in the United 
States District Court for the District of Columbia, will 
service of process in the District of Columbia upon merely 
a director of the Maryland corporation, who resides in the 
District of Columbia, subject the Maryland corporation 
to the jurisdiction of the United States District Court for the 
District of Columbia, if upon hearing on a Motion to Quash 
such Service it was established that the Maryland cor¬ 
poration was not doing business in the District of Colum¬ 
bia, at the time of the alleged accident. 
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MARYLAND STATE FAIR, INC., Appellee 


Appeal from Order of the United States District Court 
for the District of Columbia 


BRIEF OF APPELLEE 


COUNTER-STATEMENT OF THE CASE 

Service of process herein was made in the District of 
Columbia by personal service upon merely a director of 
the appellee corporation. Thereafter appellee filed its 
Motion to Quash Service of Process. See Appellant’s 
Appendix page 4. Grounds for this Motion were that: 
appellee is a corporation organized and existing under 
and by virtue of the laws of the state of Maryland; it 
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does not have an office or place of business in the District 
of Columbia; it has its offices in the state of Maryland and 
does and transacts its business in that state; and that at 
the time of service of summons upon George A. Garrett, 
one of its directors, it was not doing business in the Dis¬ 
trict of Columbia within the contemplation of Title 13, 
Section 103, pages 459 and 460 of the District of Colum¬ 
bia Code, 1951 Edition, providing for service on foreign 
corporations. Attached to and made a part of this motion 
was an affidavit of Frank J. Brady in support of the 
motion. See Appellee’s Appendix, page 1, as appellant 
failed to incorporate this affidavit in his appendix. Ap¬ 
pellee also filed its Memorandum of Points and Author¬ 
ities in Support of its Motion to Quash Service of Proc¬ 
ess which, although required by Rule 9(b) of the Dis¬ 
trict Court, is not a proper part of this record on appeal. 

Aforementioned affidavit stated, summarily, that: Mr. 
Brady is Treasurer of the appellee corporation; that the 
corporation was organized and existing under the laws of 
the State of Maryland; that its principal offices are at 
Laurel, Maryland; that the corporation maintains an of¬ 
fice in Baltimore, Maryland; that the corporation does 
not have an office or place of business in the District of 
Columbia, nor does it conduct any business in the District 
of Columbia, or do any banking or have any banking 
facilities in this District; that the only business of ap¬ 
pellee corporation is the operation of the Laurel Race 
Track; that George A. Garrett upon whom the summons 
and complaint were served is only a director, that he is 
not an employee or officer, or managing or general agent 
of appellee, and that Mr. Garrett is not an agent of ap¬ 
pellee authorized by appointment, or by law, to re¬ 
ceive and accept service of process on behalf of appellee. 

Despite aforementioned Rule 9(b) of the District Court, 
appellant did not file a Memorandum of Points and Au¬ 
thorities in Opposition to Appellee’s Motion, but instead, 
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filed his Motion to Dismiss Appellee’s Motion to Quash 
Service of Summons. Although appellant filed Points and 
Authorities in support of his aforementioned Motion, he 
did not file any affidavit in support of his Motion. 

Hearing on these Motions resulted in the issuance of an 
order quashing service of process and the summons is¬ 
sued thereon. Appellant then filed his Motion for Re¬ 
hearing and his supporting Points and Authorities, in 
answer to which appellee filed its Memorandum of Points 
and Authorities in Opposition to Appellant’s Motion for 
Rehearing. Thereafter, and without hearing, an Order 
Denying the Motion for Rehearing was issued by the 
lower Court. 


STATUTE INVOLVED 

District of Columbia Code, 1951 Edition 
Title 13, Section 103 

§13-103 [24:373]. Service on foreign corporations. 

In actions against foreign corporations doing business 
in the District all process may be served on the agent 
of such foreign corporation or person conducting its busi¬ 
ness, or, in case he is absent and can not be found, by 
leaving a copy at the principal place of business in the 
District, or, if there be no such place of business, by leav¬ 
ing the same at the place of business or residence of such 
agent in said District, and such service shall be effectual 
to bring the corporation before the court. 

When a foreign corporation shall transact business in 
the District without having any place of business or resi¬ 
dent agent therein, service upon any officer or agent or 
employee of such corporation in the District shall be 
effectual as to suits growing out of contracts entered into 
or to be performed, in whole or in part, in the District 
of Columbia or growing out of anv tort committed in the 
said District. (Mar. 3,' 1901, 31 Stat. 1419, ch. 854, § 1537; 
June 30, 1902, 32 Stat. 544, ch. 1329; Feb. 1, 1907, 34 Stat. 
874, ch. 445.) 
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SUMMARY OF ARGUMENT 

Appellant’s complaint sounds in tort, alleging negli¬ 
gence of appellee in failing to maintain its grounds in a 
safe and sanitary condition, resulting in appellant’s al¬ 
leged personal injury on the grounds of appellee in the 
State of Maryland. Appellant sought to submit appellee 
to the jurisdiction of the United States District Court 
for the District of Columbia by service of the complaint 
and summons under the provisions of Title 13, Section 
103, of the District of Columbia Code, 1951 Edition. How¬ 
ever, service was made upon a director of appellee, in 
the District of Columbia, and not upon an officer, agent, 
or employee of appellee in the District of Columbia, nor 
by leaving a copy of the summons and complaint at the 
principal place of appellee’s business in the District of 
Columbia. Indeed, service could not be made upon an 
officer, agent, or employee of appellee in the District of 
Columbia as appellee did not have an officer, agent, or 
employee in the District of Columbia upon whom service 
could be made, nor did appellee have a principal place of 
business or any place of business in the District of Colum¬ 
bia. The aforementioned provision of the District of Co¬ 
lumbia Code pertains to service of process upon a foreign 
corporation doing business, or transacting business, or 
making contracts, or committing torts, in the District of 
Columbia. The action herein was not based upon contract 
but was based upon tort alleged to have been committed 
in the State of Maryland. 

As appellee is a foreign corporation, it properly raised 
the question of validity of service of process by filing its 
Motion to Quash Service of Process. Fischer v. Munsey 
Trust Company, 44 App. D.C. 212; Bloedorn v. Washing¬ 
ton Times (1937) 67 App. D.C. 91, 89 F. 2d 835. The affi¬ 
davit of Treasurer of appellee, denying that appellee was 
doing business in the District of Columbia, and stating 
that Mr. Garrett, upon whom service was made was a 
director, only, of appellee, was attached to and made a 
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part of Appellee’s Motion to Quash Service of Process. 
Although appellant had ample opportunity and time to 
do so, at no time did he, by evidence in the form of an 
affidavit or otherwise, refute or overcome the evidence 
contained in the affidavit of the Treasurer of appellee. The 
record herein does not contain any evidence offered by 
appellant that appellee was doing business, transacting 
business, or entering into contracts in the District of 
Columbia, nor does the record disclose that the tort com¬ 
plained of was committed in the District of Columbia. 
Furthermore, at no time when this case was before the 
District Court was appellant deprived of an opportunity 
of submitting any evidence he actually had concerning 
the question there decided. Appellant does not now refer 
to or even suggest any evidence which he was deprived of 
submitting to the District Court. As the evidence in this 
case, as disclosed by the record, consists only of the un¬ 
refuted affidavit of the Treasurer of appellee, establishing 
that appellee was not doing or transacting business in the 
District of Columbia, valid service of process could not 
and cannot be made upon appellee in an action alleging 
personal liability of appellee for an alleged tort occuring 
in the State of Maryland. Whitaker v. Macfadden Publi¬ 
cations, Inc., 70 App. D.C. 165, 105 F. 2d 44. In addition, 
valid service of process cannot be made upon a mere direc¬ 
tor of a foreign corporation not conducting business with¬ 
in the jurisdiction of the Court. Toledo Railways <£ Light 
Company, Inc. v. Hill and Spotts, 244 U.S. 49 61 L. Ed. 
982, 37 S. Ct. 591; United Shoe Machinery Corporation 
v. Becker et al., 51 F. Supp. 802, District Court, E. D. 
New York; Reilly v. Philadelphia R. Ry. Co., 109 F. 349, 
District Court, S.D. New York. 

Finally, a motion for rehearing is in the nature of a 
motion for a new trial. The granting or denying of a 
new trial rests in the sound discretion of the trial judge 
and the exercise of such discretion will not be disturbed 
on review except for abuse thereof. Somerville v. Capital 
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Transit Company; Somerville v. Day, 89 U.S. App. D.C. 
349, 192 F. 2d 413, cert. den. 342 U.S. 941, 96 L. Ed. 700, 
72 S. Ct. 553. 

Definitely, no abuse of discretion occurred in this case 
on the part of the trial judge of the District Court. 

ARGUMENT 

1. A MOTION TO QUASH SERVICE OF PROCESS IS THE PROPER 
METHOD OF TESTING THE VALIDITY OF SERVICE OF 
PROCESS UPON A FOREIGN CORPORATION WHEN THE COM¬ 
PLAINT SEEKS TO ENFORCE PERSONAL LIABILITY AGAINST 
THE FOREIGN CORPORATION FOR A TORT ALLEGED TO. 
HAVE BEEN COMMITTED IN MARYLAND. AND ESPECIALLY 
WHEN THE FOREIGN CORPORATION DOES NOT CONDUCT 
BUSINESS IN THE DISTRICT OF COLUMBIA. 

The complaint sounds in tort, alleging negligence of 
appellee in failing to maintain its grounds in a safe and 
sanitary condition, resulting in appellant’s alleged per¬ 
sonal injuries on the grounds of appellee in the State of 
Maryland. Appellant sought to submit appellee to the 
jurisdiction of the United States District Court for the 
District of Columbia by service of the complaint and 
summons under the provisions of Title 13, Section 103, 
of the District of Columbia Code, 1951 Ed. This provi¬ 
sion of the Code provides, in substance, that in actions 
against foreign corporations doing business in the District 
process may be served on the agent of such corporation or 
person conducting its business in the District of Columbia, 
or, in case he is absent or cannot be found, by leaving a 
copy at the principal place of business in the District, or 
if no such place of business, by leaving the same at the 
place of business or residence of such agent in said Dis¬ 
trict. This provision further provides that when a foreign 
corporation shall transact business in the District without 
having any place of business or resident agent therein, 
service upon any officer, agent or employee of such cor¬ 
poration in the District shall be effectual as to suits growl¬ 
ing out of contracts entered into or to be performed in 
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whole or in part, in the District, or growing out of any 
tort committed in said District. Service of process herein 
was not made upon any officer, agent or employee of ap¬ 
pellee in the District of Columbia, nor was service made 
by leaving a copy of the summons and complaint at any 
place of business of appellee in the District of Columbia, 
for indeed appellee did not, and does not, have any of¬ 
ficer, agent, employee, or place of business in the District 
of Columbia. Service was made upon a director, only, of 
appellee in the District of Columbia. Therefore, obvi¬ 
ously, service was not made as contemplated by afore¬ 
mentioned Title 13, Section 103, of our Code. 

After service, appellee filed its Motion to Quash Serv¬ 
ice of Process which is the proper method of determining 
the validity of service of process in such a case. Fisch-er 
v. Munsey Trust Company, 44 App. D.C. 212; Bloedorn v. 
Washington Times, 67 App. D.C. 91, 89 F. 2d 835. At¬ 
tached to and made a part of Appellee’s Motion to Quash 
Service of Process was an affidavit of Frank J. Brady, 
Treasurer of appellee, in support of Appellee’s Motion. 
See Appellee’s Appendix, Page 1, as appellant failed to in¬ 
corporate this affidavit in portions of the record included 
in his appendix. Appellee also filed its Memorandum of 
Points and Authorities in Support of its Motion to Quash 
Service of Process, which, although required by Rule 9(b) 
of the District Court is not a proper part of this record 
on appeal. 

Aforementioned affidavit stated, summarily, that: Mr. 
Brady is Treasurer of appellee corporation; that the cor¬ 
poration was organized and existing under the laws of the 
State of Maryland; that its principal offices are at Laurel, 
Maryland; that the corporation maintains an office in Bal¬ 
timore, Maryland; that the corporation does not have an 
office or place of business in the District of Columbia, nor 
does it conduct any business in the District of Columbia, 
or do any banking or have any banking facilities in this 
District; that the only business of appellee corporation is 
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the operation of the Laurel Race Track; that George A. 
Garrett, upon whom the summons and complaint was served 
is only a director, that he is not an employee, officer, 
managing or general agent of appellee and that Mr. Gar¬ 
rett is not an agent of appellee authorized by appoint¬ 
ment or by law, to receive and accept service of process 
on behalf of appellee. 

Rule .9(b) of the District Court provides as follows: 

“(b) Points And Authorities; Entry Of Motion, 
Etc.; Failure To File Opposing Points And Author¬ 
ities; Oral Hearings. With each motion there shall 
be filed and served a separate paper stating the spe¬ 
cific points of law and authorities to support the 
motion. Such statement shall be additional to a state¬ 
ment of grounds in the motion itself, and shall be 
entered on the docket but shall not be a part of 
the record. The moving party shall enter the motion 
and the fact of filing the statement on a card pro¬ 
vided by the clerk. A statement of opposing points 
and authorities shall be similarly filed, noted and served 
within five days or such further time as the court may 
grant or the parties agree upon. If not filed within 
the prescribed time the court may treat the motion 
as conceded. If so filed the motion shall be treated 
as submitted unless the judge directs or either party 
requests an oral hearing, for which ten minutes will 
be allowed each side.” 

Despite the provisions of this rule requiring that ap¬ 
pellant file Opposing Points and Authorities, he answered 
Appellee’s Motion to Quash Service of Process by filing 
his, the Appellant’s Motion to Dismiss Appellee’s Motion 
to Quash Service of Process. This Motion of appellant, 
although supported by a Memorandum of Points and Au¬ 
thorities (not properly a part of the record in this appeal), 
was not supported by any affidavit in opposition to the 
affidavit of the Treasurer of the appellee’s corporation, 
which was made a part of its Motion to Quash Service. 
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Upon hearing of these two motions in open Court the 
Motion of Appellee to Quash Service was granted and 
the Motion of Appellant to Dismiss Appellee’s Motion 
to Quash Service of Process was denied, and thereafter 
an order issued accordingly. 

2. THE RECORD IN THIS APPEAL INDICATES THAT THE ORDER 
OF THE DISTRICT COURT SHOULD BE AFFIRMED. 

The record in this appeal properly consists of the fol¬ 
lowing: The complaint, (See Appellant’s Appendix, 
Pages 1, 2 and 3); Motion of Appellee to Quash Service 
of Process, (Appellant’s Appendix, Pages 4 and 5); Motion 
of Appellant to Dismiss Appellee’s Motion to Quash Serv¬ 
ice of Process, (Appellant’s Appendix, Pages 5 and 6); 
Order Granting Appellee’s Motion to Quash Service of 
Process and Denying Appellant’s Motion to Dismiss Ap¬ 
pellee’s Motion to Quash Service of Summons, (Appel¬ 
lant’s Appendix, Pages 6 and 7); Appellant’s Motion for 
Rehearing, (Appellant’s Appendix, Page 7); Order De¬ 
nying Appellant’s Motion for Rehearing, (Appellant’s Ap¬ 
pendix Page 9); and Affidavit of Frank J. Brady in 
Support of Motion of Appellee to Quash Service of Proc¬ 
ess, (Appellee’s Appendix, Page 1). Attention of this 
Court is invited to aforementioned affidavit, which is a 
part of the record in this appeal, as it was attached to and 
made a part of Appellee’s Motion to Quash Service of 
Process. Appellant did not incorporate this affidavit as 
a part of the record in his appendix. 

It is therefore submitted to this Court that the only 
evidence in this record consists of the affidavit of the 
Treasurer of the Appellee corporation and that this evi¬ 
dence, not having been rebutted or overcome by appellant, 
establishes that the appellee foreign corporation was not 
and is not, doing or transacting business in the District 
of Columbia, within the contemplation of Title 13, Section 
103 of the District of Columbia Code, 1951 Ed. Accord¬ 
ingly, the record, together with the law cited herein, clearly 
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indicates that the order of the District Court should be 
affirmed. 

Attention of this Court is further invited to the news¬ 
paper publication of the Washington Post and Times 
Herald (Appellant’s Brief, Pages 8 and 9), which ap¬ 
pellant, apparently, considers as a notice, or evidence of 
some sort, in establishing that appellee foreign corpora¬ 
tion was doing business in the District of Columbia. This 
publication is not a part of the record in this appeal and, 
even if it were a part of the record it would not con¬ 
stitute admissible evidence of the content of the writing. 
Furthermore, the content of the writing would not, even 
if a part of this record, and admissible evidence, establish, 
under the law of this District, that appellee was doing 
business or transacting business within this District. 

3. THE LAW OF THE DISTRICT OF COLUMBIA IS THAT A 
FOREIGN CORPORATION IS NOT AMENABLE TO PROCESS 
TO ENFORCE A PERSONAL LIABILITY UNLESS THE FOREIGN 
CORPORATION IS CONDUCTING BUSINESS WITHIN THE 
DISTRICT OF COLUMBIA. 

In Whitaker v. Macfadden Publications, Inc., 70 App. 
D.C. 165, 105 F. 2d 44, a complaint involving a claim for 
an alleged libel was filed against a foreign corporation. 
This Court affirmed the order of the District Court quash¬ 
ing the service of process, holding: 

“ ‘A foreign corporation is amenable to process to 
enforce a personal liability, in the absence of consent, 
only if it is doing business within the state in such 
manner and to such extent as to warrant the inference 
that it is present there. ’ Philadelphia & Reading Rail¬ 
way Co. v. McKibbin, 243 TT.S. 264, 265, 37 S. Ct. 280, 
61 L. Ed. 710.” 

The cases of Frene et al. v. Louisville Cement Co., 77 
US'. App. D.C. 129, 134 F. 2d 511, 146 A.L.R. 926, and 
Mueller Brass Co. v. Alexander Milburn Co., 80 U.S. App. 
D.C. 274, 152 F. 2d 142, are not applicable to this appeal 
because those cases involved the solicitation plus theory. 


/. 
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which is not involved in this appeal, because the unrefuted 
and uncontradicted evidence in this case, consisting of the 
affidavit of the Treasurer of the appellee foreign corpora¬ 
tion, establish that appellee was not doing any business 
in the District of Columbia, and was not maintaining <my 
office in the District of Columbia. 

4. SERVICE OF PROCESS UPON A DIRECTOR OF A FOREIGN 
CORPORATION WITHIN A JURISDICTION WHEREIN THE 
FOREIGN CORPORATION IS NOT DOING BUSINESS IS NOT A 
VALID SERVICE OF PROCESS UPON SUCH FOREIGN COR¬ 
PORATION. 

In Toledo Railways & Light Company v. Walter L. HUl 
et al, 244 U.S. 49, 61 L. Ed. 982, 37 S. Ct. 591, wherein 
service was made upon the director of a foreign corpora¬ 
tion, the Supreme Court of the United States held that the 
service upon the director was not a good service stating: 

“So far as concerns the capacity of the person 
upon whom the summons was served irrespective of 
the doing of business by the corporation in the state, 
we do not expressly notice the various contentions 
by which, under such a view, jurisdiction is sought to 
be supported, but content ourselves with saying that 
we think they are all plainly without merit.’’ 

In United Shoe Machinery Corporation v. Becker, et al, 
51 F. Supp. 802, wherein service was made upon a director 
of a foreign corporation, the motion to quash, vacate and 
set aside such service was granted. 

In Reilly v. Philadelphia R. Ry. Co., 109 F. 349, after 
considering certain Supreme Court of the United States 
decisions cited therein, the Court stated the following with 
reference to the general law applicable to corporations: 

“Upon these authorities it must be held that service 
of process upon a mere director who is found within 
the District, but who neither transacts any corporate 
business here, nor is charged with any business of the 
corporation, would not under the general law be suffi¬ 
cient service upon the corporation.’’ 
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The law is too well settled to require citing of authorities 
that a mere director of a corporation is a fiduciary who is 
empowered, with the other directors, to pass upon impor¬ 
tant matters pertaining to the conducting of the corporate 
business. Therefore, a director is, as the name of his 
position indicates, a mere director and not an officer, agent, 
or employee of the corporation. Unless authorized by 
statute, as is the case in some jurisdictions, valid service 
of process cannot be made upon a mere director of a cor¬ 
poration. Surely, Title 13, Section 103, of our Code does 
not authorize service upon a mere director of a foreign 
corporation. To the contrary, it specifies that service upon 
a foreign corporation must be made upon an officer, agent, 
or employee of such foreign corporation. The service of 
process herein upon a mere director of appellee foreign 
corporation, therefore, was not a valid service of process. 

5. A MOTION FOR REHEARING IS IN THE NATURE OF A MO¬ 
TION FOR A NEW TRIAL. AND THE GRANTING OF A MOTION 
FOR NEW TRIAL IS WITHIN THE DISCRETION OF THE DIS¬ 
TRICT COURT. 

It is submitted that a motion for rehearing is in the 
nature of a motion for a new trial. 

Rule 9(f) of the United States District Court for the Dis¬ 
trict of Columbia provides: 

“9(f) Oral Hearing; When Not Allowed. An oral 
hearing will not be allowed, unless directed by the 
court, upon a motion to rehear, or to vacate, stay or 
modify an order or judgment or for a new trial, or 
for any order after trial relating to a verdict, judg¬ 
ment, findings of fact or conclusions of law.” 

In Somerville v. Capital Transit Co.; Somerville v. Day , 
89 U.S. App. D.C. 349, 192 F. 2d 413, cert. den. 342 U.S. 
941, 96 L. Ed. 700, 72 S. Ct. 553, it was held: 

“It is a familiar principle that the grant or denial 
of a new trial rests in the sound discretion of the 
trial judge and that the exercise of this discretion will 
not be disturbed on review except for abuse. Kenyon 
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v. Youngman, 1930, 59 App. D.C. 300, 40 F. 2d 812; 
Atlantic Greyhound Lines v. Keesee, 1940, 72 App. 
D.C. 45, 111 F. 2d 657; Ecker v. Potts, 1940, 72 App. 
D.C. 174,112 F. 2d 581; Eyan v. U. S., Duncan v. U. S., 
89 U.S. App. D.C. (328), 191 F. 2d 779, decided July 
26, 1951.” 

It is further submitted that the record in this appeal 
does not disclose any abuse of discretion by the District 
Court and that the District Court, acting in accordance 
with the provisions of Rules 9(b) and 9(f), properly 
denied the Appellant’s Motion for Rehearing, without a 
hearing thereon. 

CONCLUSION 

The service of process upon the mere director of the 
appellee foreign corporation should have been, as it was, 
quashed because: the evidence and the record from the 
District Court establishes that the appellee is a foreign 
corporation not doing or transacting business in the Dis¬ 
trict of Columbia, and that the tort complained of was not 
committed in the District of Columbia. In addition, under 
Title 13, Section 103, District of Columbia Code, 1951 Ed., 
valid service of process cannot be made upon a mere 
director of a foreign corporation. 

It is respectfully submitted and requested that the 
orders of the District Court under dates of May 17, 1955 
and June 10, 1955, be affirmed. 

Respectfully submitted, 

Charles E. Pledger, Jr. 

Randolph C. Richardson 
Attorneys for Appellee 
512 Washington Building 
Washington 5, D. C. 

Justin L. Edgerton 

512 Washington Building 

Washington 5, D. C. 

Of Counsel 









APPENDIX 


IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 

Civil Action 
File No. 1574-55 

Joseph S. Grimes, Plaintiff , 
v. 

Maryland State Fair, Incorporated, Defendant . 

Affidavit of Frank J. Brady in Support of Motion of 
Defendant to Quash Service of Process 

State of Maryland ) 

County of Prince Georges } SS: 

I, Frank J. Brady, being first duly sworn on oath 
depose and say that I am Treasurer of Maryland State 
Fair, Inc., named as defendant in the above entitled cause; 
that Maryland State Fair, Inc. is a corporation organized 
and existing under and by virtue of the laws of the State 
of Maryland; that the principal offices of said corporation 
are at Laurel, Maryland, the post office address being Box 
30; that said corporation maintains an office at No. 2 Com¬ 
merce Street, Baltimore, Maryland; that said corporation 
does not have an office or place of business in the District 
of Columbia; that said corporation does not do any busi¬ 
ness in the District of Columbia; that said corporation 
does not bank or have banking facilities in the District of 
Columbia; that the only business of said corporation is 
the operation of the Laurel Race Track; that George A. 
Garrett upon whom the summons and complaint was 
served in this cause on April 11, 1955, at 719 Fifteenth 
Street, Northwest, Washington, D. C., is only a director of 
said corporation; that Mr. Garrett is not an employee or 
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officer of said corporation; that Mr. Garrett is not a man¬ 
aging or general agent of said corporation and that Mr. 
Garrett is not an agent of said corporation authorized 
by appointment or by law to receive and accept service of 
process on behalf of said corporation. 


/s/ Frank J. Brady 
Frank J. Brady 


Subscribed and sworn to before me this 27 day of April, 
1955. 


(notarial seal) 


/s/ A. Lester Batte 

Notary Public in and for 
the State of Maryland 


W 
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Mr* Ommtt is not a gratio ©ep&oyee ©a* dimeter of the 
ItoylaM Btnte fair, ^ecrpo^ated* 1® receives a stipend for hie servlets* 

A director le on© who definitely ©e&trols the ©eMotas of 
the corporation and the ©gent* ^he officers of the cooperation in He ®en®e 
hem meant those who hold &&$» en&eut&ve or wnwng«rini position and «n 
usually ©looted t>y the director©, ©sad in a sense the directors of the 

ompsmtxm are officers* _ _ _ . _ _. 

tthe ntcchhiOSAevA car sac$&ora am collectively the real 

•sneers of a oorp<ntttftM« the Bceard of dlr e otoe o nee ehi h l te wp 





/*m © 


ttiu corpco^tioa* tovy la turn appoint toe eascutiva officer®, and 
the ea&cutlv* offices’# in turn Appoint the agents who aro rasrpoosIBle 
to the Beard* 
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Vilied* 


X cannot) see the d&f©»$gmtn pita that service ehouM B® 


In ©ur leading District of ColueshlA c&ae, Prana v* 
toutsvllls C&mnt Cocegany, X5t V 8d 911, also xvporfcd in 77 V.8* 

Appeals J)*0. U 29 , tlie Court noted, "toe SinSmmt&X principle underlying 
the 9 doi«g Vmtm&z* concept rendering foreign oorporafcloae nmmWn to 
PKC96I is toe mintoaaac* within Jux*ie&iofci©a of a regular continuous 
course of Badness activities, whether or not it includea the final 
stag* of contracting, and if. In Addition to the re&ilA? cctore* of 
soSleltattea, other Btiflinseg activities arc carried on, the corporation 
Is 9 pree*ttt 9 da? Jurifl&ictlooAl purposes*" 

X m snrs that the deaMeat wild ate^t to charge that 
the word f solloltlation 9 Is eVnit the only thing that they algit figee 
with ns on* But it fens gone further than that* She Corporation, ffesyland 
State fair, Incorporated, hires «a advertising agency i» the District of 
Coiudde for the purpose of placing advertising in the various news¬ 
papers and prepare copy to he read over the air for radio and seen and 
heard on television* At toe sms tine they allow ehartvred tmeses from 
the District of Ceta&la to enter on their grenade gratis for the parpen* 
of Bringing people to the fair grounds to watch the moss, for which ths 
passenger* have to pay an Altai set on fee* Ah the mm tins they solicit 
the Business of horse o w ners and trainers to Bring their horses to the 
static* for the purpoee of racing them during the racing days twice s 
year* Shone torn» sumps cone fh» nil tut tot totted itot e s * tong 
travel tteough toe District of Cdutola on their way to the trash In 

heiind 

to* Qamtt ns a director evidently Is cogs&&&nt of toe 
activities of too corporation and resides in the District of Coliaftta 
or has on office In toe District of Odwdta in his personal capacity* 

--— _ ftsra is an.. Interesting case, W&m m%m& life_ 

C osgray cf Imm versus toe District Court of toe City and County sf 
peaver, 47 toe# Bft 40d* to® Court, la tost case, acted that,. 
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"Pcrolgn Ufa tnmmwco ocwr vhloh broadcast its advertising proe^im 
owr Colorado radio station under contract whearoby radio oesspany forwarded 
to lueurauod oos^puny all taauirioa concerning Hi’s insurance addressed 
to radio station, and in consideration received ona-thiM of all proudiaas 
paid during the first year by policy holders obtained in such was 

"doing business" in Colorado within tho statute providing that ear vice 
my ho had upon agent of corporation doing business in state/’ 

By appointing an advertising agency, giving then a vide 
latitude of handling the copy of what should bo heard and soon fin tha 
District of Columbia in a continuous fashion and not Just a casual 
fashion but continuing over & great number of years, going over a 
period of approodnatoly ho days a year for at Osaabstho last 69 years, 

X believe it should be put into the categoary of doing business in 
the District of Columbia* for that reason I would Ilka to ash the Court 
to dinalss the defendant's notion* 

In ono wore case, which X believe the Court would bo 
interested in, Doll ▼ Rogers, **? Pacific 2d JU&7, "tfherawar agent of 
foreign corporation vitl*/lio£w or apparent eofcpe of his authority is 
performing important business functions for tha corporation involving 
essroiee of discretion wherein contractual rolntionships are by his 
efforts established between corporation and others in ouch plages, the 
corporation is grew** and doing bustoeso so as to be subject to the 
jurisdiction of state courts* * 

X believe that in the clincher where the advertising 


agency is given the dlDeration and the wide latitude of preparing the 
copy for the taadiuai of newspapers, radio, and television; and throng* 
that exercise of discretion, the plaintiff Is induced to visit the 
establichaent of the defendant and pays an afialesioa price, X believe 
the defendant has established his own right to do business la the 
District of Columbia end is doing business* 

2HB COWFs~Wfcat about this running of busses in here to take people 
to the track f 
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t£t* BIBB^PSONi If yowr Sneor plena** the only procedure* in antlene 
t« # whenever Umf« la m affidavit filed in or fiat* to Mnn toftore 
Court opposition to tto eoetmte of the affidavit, to file «n affidavit 
in ewpeeition towwto ana cnktvo a oo^/ on toe other elan* 

ae I mM a tor «a»ota ago* the defendant with ito 
notion to wofth emtw too affidavit* contoitto of thtdi X nU to yew 
attention* Plaintiff K n eooava now asm# into too teasing fffelfes on 
thin notion without having filed m^f affidavit is* c^pootti&i to our 
Affidavit* and infonee too court and tvs for too flvnt Una of certain 
ndwrUeSng contract* and oertoined chartered toe * and otto? onto* 

&*r X outwit to your Senior that our affidavit ban not 
toon Xt too not toon owcrooae* it toing port of toe record# 

Sat avow and *Uwe tout* if to*ra in foot adwrUeJUig eentacvatn* if there 
arc in teat ctovtarn an tome* m oven torou^i plaintiff's couiuwi do 
not tovo toe facta and olwmaatoaeoe eottoemltt^ toe nakisg of toeae 
oontonoto* X tolak vt c&aiXd not ooneider It toeensro m affidavit toe 
net toon filed* But ttoy could to independent conh^otynX relatione 
and X <m Quito euro uu»t to# 

Vo have a very etaong affidavit tore on the part of ton 
defendant vtowia the defendant atdtor that** 

SSI CC££tft* this w&oond section aayu that toe* a foreito mporattai 
shall transact TkjoAo#** in too District of OoXui&ta without having 
a bqt place of Uudnoen or reoitont n$»nt ttorwaf**" 
m. rxxwmmi* Shat iu correct# 

S8S COUaif- Upon any officer* agent* cer mplQ&v of «hk& 

corporation in too Siotrlot etell to offfwotoal. as to suite growieg out 
of oontranto entered into or to to pavfora&d in vfcOo or in part in 
thd Si 4 drlot of Colva&la* or jawing ont of any tort caraltt&d in too 
said Piotrict# Shin tort mayn't conaittod in toe District* vnn it l 

4 

lit# XOTBAJ&jS<HS*» ho* oir* it in alto&ad in too oagpluiat it ceearewd at 
toe rate track at Xararal* torylfeud* (to under too portion of too Code 
to&Qh yos? Sonar tee 4u*t vm& $ toe service could not to good in thin 
Me Wedif cane# 

X as UglMir (ta On y«w* «•#» ant otkw sum In «rt 
ItiMM «* MnM» tewtvtag awnrtaa *#o» timim wiiwUim, 
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pft$» Hi oonIMI 


9 * 0 * IS t*$«P 
toll to vto 


any 


to tl»<? tmt& In this mm do list earn tohtii toi mVkmteg tm* In 
tho Dietalct of CoXua&ta ©HotsSag fcsreloe off © tcatel&x cm&miltm in 
n mtter «fosh mi this* 

MR# ftgtO!?2E.s Iff ycm? Hmm* ton ft plaintiff to is Injured 

in cuootoir ot&to la a rof&&«at of to ttiatartlat off OolusfWU*, X tone'll) 
his ^roaativa for to p^oosso of n forum e$mm%m% test Mm®lf and 
being able to ©eeare tmt loo on ft tootdP off ft ftarei^i ecs^tloB sho 
i* nithin to ^uriaMrtic» # X hellovo hie attongt at aorviee tould he 
aaffloteat Xmmx&h as it is an laterot&to into* 

At to m» tto X %m&f\ lto to eorreat yenr Wmm*& 
tatecpretatlioa ea this torto to toiao«a« Mato X gm to t&en# 
toreftotOKi# to tmck doee ©oft eftwto* to toeee* to toe# «fi«o ototeeed 
tg gaatdeatft off to ftletrieb off Golunfeia ueing to toUitioe of to 
Capital tom&t Goti&mp to tog liaeo and other intorotahe easvieffo* to 
to to tot in ote?89& to m$m* to oases# in oitfe a yvimte totobtSo 
on to gratoa 1# not torto to to tooae# tog ®?e ra^a&etefl ttsm^ 
publication awloftoou fnn the tool; puthlie relatleae dirootap # snft the 
nmpapmi tofiKurML ffrcm tine to tins mk%m$ to people to m out# 

And ton tto busea do triag to people oust to don’t vm tMr Effiwts 
mtemhXkiBg to to cm&m? its net eggur&aft mg to to pm&lng to 
to at a spot dealgaated t$r togtod state fair, ItoepomtoU 

'itoy hate mm into to Pietsriot off Cotohia add intoed 
people to do buetotta vith to% toiaotaa imatoer* out toco <*> tot 
tog oaa pay toe to to &> in# to initial coot definitely ie a lot lane 
ton tot tojr tpil at to to iff to it# met* toortolae*, it to 
m Metot to tog hate oto&nto to do too to to Jto on onto 
al to, to to at leant ho day# eto to ensey gear to to Ito I® 


Ml. 'BWhWX>t<Mt Xf your f&Mer please, if vo voce to use tot theory, dap 
to Ifetlo&ftl advertising** 

Cdiii- to plaintiff *o mto entitled a notion to dioaios dto» 


to 
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Ml* MMBL i llot# agr objection* 


(thereupon, the lnrfcoot hoariug was cloned*) 
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31 n tfjc iWunicipnl of Columbia 


CRIMINAL DIVISION 


Zliatriri of ffioh.ml.in!- oo: January Term, A. D. 19 

.Leo A* Hover , Esquire, Attorney of the United States in 

and for the District of Columbia, who, for the said United States, prosecutes in this 

behalf, by .... H. T # Alexander . , Esquire, one of his assistants, 

comes here into Court, at the District aforesaid, on the 4th . day of 

January . , in the year of our Lord, one thousand nine hundred and 

.55 . , in this said Term, and for the said United States, gives the Court here 

to understand and be informed, on the oath of one Louis A, Fochett . 

that one . Ernesto Guarro . . 


late of the District aforesaid, on the . 3rd day of January. 

in the year of our Lord, one thousand nine hundred and 5? . 

with force and arms, at the District aforesaid, and within the jurisdiction of this Court, 

in and upon . Louis A.... Fochett. in the peace of 

God and of the said United States, then and there being, did unlawfully make an 

ASSAULT and . he .. the said Ernesto Guarro .. 

then and there did beat, wound, and ill-treat, and other wrongs and injuries to the 

said . Louis A # Fochett. . 

. then and there did, to the great damage of the said 

Louis A #> . Fochett. . 


against the form of the statute in such case made and provided, and against the peace 
aiid Government of the United States of America. 

Whereupon, the said Attorney of the United States, who, in this behalf, prosecutes 
for the said United States, in manner and form as aforesaid, prays the consideration 
of the Court here in the premises, and that due proceedings may be had against the said 
Ernesto.. Guarro. 


in this behalf to make his .. answer to the said United States touching and concerning 
the premises aforesaid. 

.Lea A, Rover. 

Attorney of the United States 

in and for the District of Columbia. 

By Vs/ H, T.•.. Alexander. 

His said Assistant. 

Personally appeared . Louis ...A* Fochett. before me 

this . 4th . day of . January . , A. D. 19 55 , and 

being duly sworn according to law, doth declare and say that the facts as set- forth in - 
the foregoing information are true. 

/a/ H« T. Alexander 
-Assistant Attorney of the United States 

in and for the District of Columbia. 
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THE MUNICIPAL COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA 

No. 1646 

Ernesto Guarro, appellant. 


United States, appellee. 

7 i 

i 

Appeal from The Municipal Court for the 
District of Columbia, 

Criminal Division. 

(Argued July 6,1955 Decided August 2, 1955) | 

Claire 0. Ducker, Sr., for appellant. Francis X. Walsh i 
also entered an appearance for appellant. 

! 

Fred L. McIntyre, Assistant United States Attorney, with j 
whom Leo A. Rover, United States Attorney, Lewis Carroll, 
Assistant United States Attorney, and Alfred Burka, As¬ 
sistant United States Attorney, were on the brief, for ap¬ 
pellee. | 

Before Cayton, Chief Judge, and Hood and Quinn, 
Associate Judges. • 

i 

Quinn, Associate Judge: Defendant appeals from a con¬ 
viction on a charge of assault 1 committed in a local theater 
upon a member of the morals division of the Metropolitan 
Police Department. The complaining witness testified that 
he first observed the defendant in the men’s room of the 
theater, saw him leave, and a few minutes later noticed him 
standing in the mezzanine balcony. Complainant then pro¬ 
ceeded to return from the balcony to the orchestra floor by 
way of a rear stairway and, in doing so, paused for a few 
minutes to lean against the wall. He was approached by 

1 Code 1951, 22-504: “Whoever unlawfully assaults, or threatens an¬ 
other in a menacing 1 manner, shall be fined not more than five hundred 
dollars or be imprisoned not more than twelve months, or both.” 


i 

i 

i 





2 


defendant and was asked why he was not looking at the 
picture. The officer replied that it was too noisy, whereupon 
defendant “* * * reached his hand over and placed it on 
my privates.” The officer asked the defendant if he wanted 
to engage in an act of perversion-, and upon receiving an 
answer in the affirmative, identified himself and placed him 
under arrest. Returning to the orchestra floor, defendant 
and the arresting officer were joined by two other officers 
who accompanied them to a call box. 

Both the arresting officer and one of the two other officers 
testified that upon interrogation at headquarters defendant 
admitted having committed the act; that his only explana¬ 
tion for having done so was “ * * * that it was just a question 
of being curious”; and that he had engaged in unnatural 
sex relations on prior occasions. 

Defendant’s testimony was that he first saw the arresting 
officer in the men’s room. After returning to the upper 
portion of the theater, he noticed the officer leaning against 
the wall and approaching him, conversed with him regard¬ 
ing the noise of the movie. Asserting that the officer opened 
his coat, defendant testified that “* * * I very well remem¬ 
ber that I brushed the flap of his coat with my hand so I said 
to him, ‘ You had better button your coat.’ * * * ” On cross- 
examination, he testified that he remembered stating at 
headquarters that he was sorry that he had touched the 
officer. At the conclusion of defendant’s testimony, defense 
rested and the trial court, sitting without a jury, found de¬ 
fendant guilty. 

The first assignment of error pertains to the trial court’s 
denial of defendant’s motion for judgment of acquittal at 
the conclusion of the government’s case. However, the cor¬ 
rectness of the denial of that motion will not be reviewed 
on this appeal in view of the fact that in offering evidence 
subsequent to the denial of the motion, defendant waived 
any rights he may have had regarding that motion. 2 

Secondly, defendant contends that the trial court erred in 
permitting the government to charge him with the crime of 
assault and then to introduce evidence of an offense of a 

2 Hall v. United States, D. C. Mun. App., 34 A. 2d 631, 71 W. L. R. 
1342; Boyer v. United States, D. C. Mun. App., 40 A. 2d 247, 72 W. L. R. 
1213, reversed on other grounds, 80 U. S. App. D. C. 202, 150 F. 2d 595; 
Wilson v. District of Columbia, D. C. Mun. App., 65 A. 2d 214, 77 W. L. R. 
753. See also Hall v. United States, 83 U. S. App. D. C. 166, 168 F. 2d 
161, cert, denied 334 U. S. 853. 


sexual nature as a basis for a conviction. This argument 
was treated in Dyson v. United States, D. C. Mun. App., 
97 A. 2d 135, 81 W. L. R. 1132, 3 where we held “* * * that a 
man who takes improper liberties with the person of another 
man without his consent iff guilty of assault.” 


Affirmed. 

HOOD, Associate Judge, concurring: I expressed my 
views of this type of prosecution in my dissent in Dyson v. 
United States, D. 0. Mun. App., 97 A.2d 135,138, 81 W. L. R. 
1132, 1134. Mv views have not changed, but as the United 
States Court of Appeals refused to review the Dyson case, 
I feel bound by it, and therefore concur in the result in this 
case. 


3 Petition for allowance of appeal denied by the United States Court 
of Appeals for the District of Columbia Circuit, No. 11,832, July 31, 1953. 






